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- " FOREWORD I

The National Institute of Education. prepared these summaries ‘of recent
major court decisions related to school desegregation in an effort to be of
assistance to nonlawyers. Since" developments in school desegregation law
impact.on our entire sd%lefy, and most patticularly on teachers, administrators, *

. students, and citizens concerned.with our schools, many people have suggested
the need for a guide to the law. -

- The |m‘roduchon explains how -our judiciol system works and provides a
*brief overview of school desegregation law since 1954. Part | explains recent
. decisions by the U.S. Supreme Court that set standards for desegregohon cases
“in all Federal courtss Part Il summarizes nofe_worfhy Federal cases in which the

U.5. Supreme Court did not make significant rulings during the 1976-77 term.'
Part Ul discusses some important cases that have arisen recem‘ly in the .
California State court system. In the interest. of brevity, the law in other
_dctively desegregating Stotes, such as New York, New/Jersey, Massachusetts,

ennsylvania, and lllinois, is not included becouse it seemed to be of. Iess
currem‘ mferesf to nonlowyers beyond the borders of the involved sfm‘e,

This- booklet-was wrm‘en by Mary von Euler, an attorney on the Desegre-
gation Studies Team, and David L. Parham, a prochclng attorney in Cleveland
who has prepared onolyses of school desegregation cases for the Study. Group on
Racial Isolation.in the Public Schools and its member organizations from the-
““Greater Cleveland area. The views expresséd are those of the authors only and
orew statements of policy of the Federal Govery(r;em‘ or the National
Institute™ “@f Education. Inqulrles and comments are welcomed and may be
.addressed by“telephone or in writing to Mary von Euler, Desegregation -Studies
. Team, National Thstitute of Education, 1200 19th Street N.W., Woshlngfon, D. C
20208, or(202)254‘3271 .

s . Ronnld D. Henderson, o
: Team Leader .
Desegregation Studies Team
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INTRODUCTION

. In" 1954 the U.S. Supreme Court -declared that segregated schools were
inherently unequal. Brown v. Board of Education (347 U.S. 483, Brown DT Keld .
that a State may not separate bldck and white children w~ithout violating the

equal protection claUse of the |4th anendment,? whick ates:

nor shall any State.. .deny to any ‘person within iis jurisdiction the .
equal protection of the laws. .

Once a court decides a right has been violated, it attempts to find a -
remedy to make the injured party "whole." S$ince 954, the Federal ceurts have
grappled, with complex issues as to how the rights of minority children can be
vindicated, how the injured children can in effect be "made whole" (that is,
restored to the position they would have occupied in the absence of
discrimination), and how injury to future students can be prevented. ‘ L
There is a difficulty inherent in relying on courts far this kind of ‘answers.
~ Courts rule only on particular cases that are before them--not on hypothetical
future controversies. Thus courts are’not as free as legislatures tc lay aut.pros-,
pective general rules. Yet minority groups—people lackiig political power-- -

frequently have only the courts on which to rey. The Bill of Rights and the,.

~ I4th amendment place limits on what the Government--even a democratically:,
- elected one--may do. " The' courts, as interpreters of the Censt tution, are-
“especially needed to protect the rights of unpopular individuals dhd minority
groups from the power of the majority. As a result, judicial decisions are

sometimes unpopular with the majority of the voters.

- . , . . !

. The most important safeguard against arbitrary cdurt decisions is the. |
appeal ‘process. The Federal court system is divided into three levels, the |
United States district courts, the circuit courts of appeals, and the Supremetqy,

oy
S

-

IFor an explanation of how court decisions are_cited, see'fh7 Appendix. - §

2-Thg3 same principle wds® applied to the Federal Government in Bolling v.”

_.Sharpe) 347 U.S. 497 (1954), which held that racial segregation in the public
Schools of the District of Columbia violated the due ‘process clause of the -
fifth’amendment. 7 - .

L ' ®
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gpﬁﬁ, (Each’ State has its' own separate cour'rusysferh? These usually have twe
7 or three levels with functions similar to those that will be described here for
. the.Federal system. Cases brought in:State ceurt can rely-on State arid Federal
law, and the State, as well as the Federal, constitution.) -~ =~ = =
The judge in the district court dectdes the facts in school desegregation
cases. This is because school desegregation cases are considered "in equity"
rather than "at law," and ds such--for reasong®of history, not lagic--do not use
;'juries.‘4 The judge of the district court-deciding acase.in equity--liké the jury
in a case dt law--decides the facts, such as "who did what to whom."” Only these
fact-finders hear the trial f%sﬁmonylond decide Whi?rh witnesses are credible.

) » 7 .

Each decision of the district court usually ends with a memorandum of the
Findings of Facts and Conclusions of Law, which tays gut which facts the court *
found relevant and persuasive. The factual determinations of a district ¢court
are final and cannot be reversed unless the court of appeals finds them-to be

" "clearly erroneous.™# In other. words, the court of appeals is not supposed:to
reweigh the factual record or-to second-guess the district court as to the facts. .
The court of appéals can-reverse, however, if it finds tHat the district court
judge misinterpretled the faw in any way that might affect. the outcome. In'so.
doing, the court of appeals is absolutely bound by pertinent degisions of the U.S.
‘Supreme Court. On all questions not specifically covered by a Supreme Court
décision, the court ‘of appeqls must “use | its judgment’ to interpret the
Constitution within the guidelines of analogous Supreme Court decisions. On

i

R L

/

£ .

3This booklet is.perhaps arbitrarily selective and concentrdtes on Federal law. °,

Only a few recent State court decisions in California will be covered. Some

interesting earljer. decisions that will hot be discussed here, for, example,
upheld State desegregation activity and determined thet there was no vested

right to attend a "neighborhood school." See, School Committee .of Bosten v.

Board of Education, 352 Mass. 693, 227 N.E.2d 729.(4967); Citizens Agdinst
\ "~ Mandatory Bussing v, Palmasen, ‘495 P.2d 657 (Wash. [972); Bglsbaugh v.
. Rowland, 290 A.2d 85 (Pa. 1972); Tometz v. Bd. of Ed) of Waukegan City, 237
\  N.E.2d (ll. -1968); Pennsylvania Human Relations Commission v. Chester

N

School Dist., 233 A.2d 290 (Pa. 1967); Booker v. Bd. of Ed. of Plainfield, 212
A.2d | (N.J. -1965); Addabbo v. Donovan, 209 N.E.2d 112 (N.Y. 1965), cert.
denied, 382 U.S. 1905 (1965). o ) - ¥ :

L3

aThe» only remedy available in a civil action "at-law" was money damages.
€ourts of equity were established for casesirrwhich money would not provide -
"an adequate remedy for the wrong. For example, it might be necessary to
rhdke a defendantstop what he was doing, and thus prevent future injury,
which wduld require an injunction to prevent continuation of the wrongful

““act. Thus in school desegregation cases, the childr%h.@d their parents do not

% 4 seek money damages; they. seek a complex order to make the school

authorities operate a nondiscriminatory school system. A

e
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, qu;es'rlons ‘on whlch the Supreme Court has not ruled, ‘the court of appeals' word
is the law’ within' its"own circUit; the district courts in that Circuit must follow

it. (When the circuit courts differ on an issue, x'r is up to ‘the Supreme Court to
resolve the conflict.)

-The Supreme Court's adthority derives from the Constitution. - The power
to declare a law unconstitutional was established under Chief Justice John
Marshall in 1803. (Marbury v. Madison, | Cranch 137, 2 L. Ed. 60). Supreme
-Court -decisions achieve legitimacy by their articulation of fundamental
principles of our Censtitution and of our society, and by their rehonce upon
precedent, reason, and logic. ‘

*—\ !
In Brown ‘| the Court decnded that segregation was Un\cons'n'ru'rlonol but

" postponed for reargument issues related to how the Court might remedy illegal

segregation. Should the Court order desegregation "forthwith" or "gradual(ly)?"

Should the Supreme Court itself formulate detailed decrees? On which issues?

.Should it use a Special Master or remand te: the district court to frame

remedies? With what directions? Some of these complex questions are not yet

answered fully, as impediments to effective remedies have con'rmuolly emerged.

Tho'r tortuous but foscmo'rmg history will not be descrlbed here.3

As to 'nmmg, in Brown I, 3149 US 294 (I955) the Cour'r said that the
plaintiffs must be admitted "to public schools on a racially nondiscriminatory
basis with all deliberate speed," and used other equally ambiguous expressions,
such as "a prompt and reasonable’start toward full compliance" and "as soon as®
practicable.” 349 U.S. 299-301. The implication was that there would be a
perioff of transition from a dual system .to a unitary one.  After more than a
decade of resistance dnd delay by school boards dnd district courts, the Supreme

* Court announced ' in Alexander v. Holmes County Board of Education that
segregated school districts must desegregate "at once." 396 U.S. 19, 20 (1969).

°

The Supreme Court in Brown |l also decided to remand ‘the cases to the
district courts.to formulate remedies suMtable to local conditions and to assess
whether local school authorities weresproceeding in good faith toward constitu-
tional remedies. It was far from self-evidént, however, what a nondiscrimina-
tory school district should look like; and the Supreme Court did not\provide the
district courts with much guidance. Most of the burden devolved on the appeals
COUIés_Lo/decide the legality of grade~o—yeor plans, pupil placementplans, or
freedomi-of-choice plans. For example, in 1968 the Supreme Court in Green V. °
County School Board of New Kent County; 391 U.S. 430, 442, declared that a
unitary system was one "without a 'white' schéol and a 'Negro school, but just
schools." Thus a "freedom-of-choice" plan that seemed on its \_foce to be -

5For g good occoun'r see, for example, Frank T. Read, "Judicial Evolufion of
the Law of School In'regrcmon Since Brown v. Board of Education,”" 39 Law
and Contemporary Problems 7 (Winter 1975).

-




racially neutral but resulted in the perpetuation of racially separate,schools was .
unconstitutional. The emphasis was on the obligation of the, schoo6l board "to
come forward with aplan that promises realistically to work. . .now." Yet eyen
after.Green, it was not always clear what eps were necessary to éreofe a
unitary school system. Were numerical ratiostrequired or permitted? In U.S. v.
Montgomery Co. Board of. Educcmon, 395 U.S. 225 (1969), the Court approved a
faculty desegregcmon plan that required the faculty in each schoo} to reflect
the racial composition of the entire district's faculty. ‘The way was thus open
for extensive desegregation using numerical standards rather than tokenism..

N . . . 5
In-Swann v. Charlotte-Mecklenburg, 402 U.S. I, 29 (1971), another in the
long series of unanimous school desegregation decisions, this one written b
Chief Justice Warren Burger, the Court approved thorough-going, effective
desegregohon that might entail an array of possible remedlol tools, including
pairing, clustering, and busing. - The plan required every school: 1o“lrhe extent
practicable, to reflect the districtwide racial ratio of stpdents to elirginate ."all
vestiges of state-imposed segreg@ition." 402 U.S. at 5. the Supreme%ourf said -
that a remedy must look beyond student assignments to staff; transportation,
and extracurricular activities and facilities, including fufure school construction
and abandonment policies. The Supréme Court approveéfl mathematj&al ratios as
a storhng point lr{shopmg a remedy, nof as dn inflexiblevrequirement, 402 U.S.
at 25.
l : L oo .
The 'oppli'coﬁon of these landmark school desegregation cases to school
" systems in the North has been comphccn‘ed by the fact that segregohon#here
has'not been mandated by State law. Revertheless, plomhffs }wove eeh able to -
demonstrate -in district. after district that segregation’ has no oclurred
fortuitously. It has frequently arisen as a result of deliberate state &chon.
Whgre that has -been the case, it is just'as surely unconshtu]‘lonol de \|$,
segregation as when it is the result of sfcn‘ufory law. K

a

‘/ -

A school desegregation case in fhe North usuolly involves two se
- major rulings by the didtrict court.” In the first one, the ruling. on lloﬁﬁnfy,
court decides whether the equal protection clause has been violated and
provides the reasons for the result. If the court finds in its first ruling that
school officials have violated the -Constitution, its neXt major: ru1|nNould
normally be an order directing the implementation of a SpedlflC desegregation
plan'designed to remedy the effects of the violation. It is commbn, because of
the period of time between ‘the first and second ruling, for the liability decision
to be reviewed by appellate courts while the district court continuss e process:

- _of developing its desegregation order. ) S ) (

A

To find a constitutional vivlation.in any school desegrégatign case,.a court
-~ must at.segregation currently exists and that it was cqused L, delibe ia
‘governmental ochon The .Supreme Caurt, in the 1973 Denver ease, Keyes v.

. School Distric} No. 4!3,U S. 189, laid out the basic standard for Northern and

} Western schoql dlsfrlcfs *The essenhol element of de. jure segregohon is "a

current conditjon.of segregation resulting from intentional 'state action. . .the :
. , [ ‘

4 - {
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dlfferenhohng factor befween de jure seg:;egohon Gnd so-called de facto segre-
gohon. . .IS purpose or intent to segre.gofe." 413 U S. I89 205, 208

s

- The |976 77 term of the U.S. Su,preme Courf included ochons taken by the . .
Court. in several major school desegregation cases. Thosq actions were viewed _
by some oé&l conservative refrenchmerz}f by the Burger Cdurt and by othefs as q, *
rddffirmation of long-established pr"nCIpIes of school desegreggtion aw, . with .
the indiyvidual' cases being decided on the Umqve facts régem‘ed in each

: mstonce. The next two parts of this booklet review*the Cou,rf(; actions, provide
background ‘informatidn- on the cases decided, and analyze the possible imptict
fhey mighf hove on school desegregation cases still pending in the lower courts. .

“The Courf gmm‘ed review and’ issued rulings in 6coses'orising ing
Indnonopohs, Milwaukee, Austin, Omaha, Dgetroit, and Dayton.” In a related case  +
chollengmg on consm‘uhonol grounds the zoning redulations of Afrlington

Hetgh’rs, Ilihois,’- the Court set forfh Iegol principles fhof opply as well to
'school ‘desegrégation cases.

QA . -

A ! 3

o~
"

ce, s ' ) .
= e . o

F_ouviskifle, a Wilmingt P——fhe Courf denied certiorari, that ns, it refused to
review the cdse. A Supreme,Courf decision not to réview "a ‘particular case
leaves the lower court's Judgmem‘ standing. However, it is a legdl rule that
the lower court. of appeals demsnon is not com‘rqjhng outside that-circuit,
since 1hevSupreme Court has nobevoluoted the mer;n‘s of the case. -
e 2t )
ZVllloge of Arlington Helghts V. Mefropoln‘on HouSlng Developmem‘ Corp,
97 S.Ct. 555 (1977). )

6In o,numbe%:f other coses -4nc|ud1ng some dlscussed in Porf ‘H, Bosfon,

. T e
¥ .
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PART I. ACTIONS BY THE SUPREME COURT, 1976-77
| _ Washington v. /Dovns and Spongler V. Posodeno Carry-Overs from the 1973-76
Term ‘ 4

~

£l

'4

A substantial number of the school desegregation actions taken by the
Supreme Court during the 1976-77 term rely on Washington v. Davis, 426_U.S.
229 (1976), an employment discrimination case decided during fhe prev10us
term. ‘The lower court in the Washirigton cdse fuled ‘that an erployment ‘test
“was uncpnshtuhonol if it wds not job-relatéd and if a significantly higher
percentags of ‘Blacks than wHites failed to make a qualifying score. The court
ofgoppeols said this gos true even'if the test wus racially neutrd on its face and
_was not intended to nscrlmmofe‘, The Supreme Courf reversed. ‘

’
v
n ) P

The Supreme Court 'said that an otherwise valid goOernmem‘GI action, suchv
+ as admimistering an employment. test, cannot be: ruled u,nconshfufloncl oIeIx
because it has a racially dlsproporhonofe impact. \J e :

o Dnspropor’nonofe lmpocf is not irrelevant, but it is_not the sole _
) touchstene of an " invidious: discrimination forbldden by the  «
- _ . Constitutiop. Standing dloné, it does not trigger the" rule that racial

classifications are to be pubjected tp the strictest. scrutiny. .
. Washington, 1426 U.S. 01 242 (cn‘ohon nitted). "N ' b

P .
The Cou‘r'f referred back to the K yes decision) 413 U.S. 189, 205, 20 208—9 (1973):

- ‘The school desegregohon cases have also adhered to the b03|c equal
' + protection principle thathe invidious quali ty ‘of a law claimed to pe
raciglly diseriminatory must ulhmotely be traced to a racially
Jdiscriminatory purpose. That there <are both predommonﬂy black and .
i predommanﬂy white schools in a’community is not alone violative of -
the Equol Profechon Clause. Woshmgon,AZcS U.S. of 240.

?

Then, in a signal to-lower courts of future Supreme Court ochoﬂs, the Court
said it was aware that WS courts of “app€als in various contexts had hetd
that disproportional raciat”impact alone, without regard to discriminatory pur-
poses, suffices to prove racial discrimination violating the equal profechon
}j\e of the Constitution, "[T]o the extent," said the Court, "that those cases
restéd on or expressed the view that proof of dlscrlmlno’ro racial purpose is
unnecessary in+ mbkingt out - an equal profechon wolcﬁlon, we are in
disagreement." |d. at 245, o c

. R ) / | / . ) .'
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Washing{on v. Davis was decided on June. 7, 1976. Six months later the = '
Court raised d question about the meaning of the, S|gnol when the Court.vacated * -
a dgcision of the Fifth CIrCUITSWhICh had ordered an extensive desegregation

actign plan for Austin, Texas (see p.8 ).

7

) Another-school desegregation decnsnon during the 1975-76 term related not

. to discriminatory purpose but to how Ioryg a district court can keep jurisdiction

~ over a school desegregation case. Back in 1971, the Supreme Court had written
in- Swann v. Chorloﬂ’e—MeckIenburiSchool Boord 402 U.,S. 1, that district -
cburts need not keep jurisdiction indefinitely, reod}UMdenf ossignmem‘s
to meet al shifts in populm‘im unrelated to governm al action.. Chigf Justice
Burger wrote, for a unanimous Court: . <o . =

- . LY
A It does nof follow that communiﬁes’ served by [U’nilmry]'sysfems will- . (
remain demographically stable, for ina gcowing, mobile society, few . .
will do so. Neither . gchool authorities nor district. courts are . ~
constitutionally require® to make yed'r—by—;:&lr adjustments of the
racial composition of student bodies once the affirmative duty tq
desegregm‘e has been accomplished and racial dlscrlrgl ation through
official ‘action is eliminated from the system. This L}\ 5 not mean
that Federal courts are wn‘houf power& deal with future problems;
but in the absence "of a 'showing that“either school Jduthorities or
= _ some other agency of the state has deliberately attempted- tofix or
altqr/demographic patterns to, &offecf the racial composifion®of the
", 'schools, furfher intervention by d dISTrICT court . shopld nof be
.{. necessary. " 402 U.S. at 31-32. « .
! The Courf did noj/soy fhpf the district coun‘ cogld not keep jUrISdIC iony - v
'ngqj the nex# Supreme Court decision did not especially clarify the issuez )in
Pasadeéna ity Board ‘of Educgtion v. Spanglery 427 U.S. 424 (1976) the Coprt
was faced with a.cdse\in whidh a Federal distpidt court had found’the Pasadena
schools. uncon 1uhoﬁo1ly segregated in [970.° The school system was ordered
to submit ‘a pion to be implemented, in September 1970 to'correct racial -
imbalance at all {evels, ¥he lower coutids order had also addressed the hiring,
promotion, and assignment of faculty® and staff, and the construction’ and
location of schools. After-the first year, hoqls 'began to deviate from the ﬁ\

M

court's standard that no school should have ajority of any minority group of
studem‘s In \January 1974, the school Board applied to the district. court to
modlfy the order and odopf a new -plan, on grounds that the orlgmol plan was
fully. lmplemerﬂed .The court was asked to accept,a less rigorous plan (which e
plolm‘lffs attacked as restoring segregatiom) or relinquish Jurlsdlchon over the
case.’ The plaintiffs claimed that racial balance had n achieved in student
; assignments for only one year and that other.violations had not been remedied, , - .
but the school board argued that imbalance after the first year was caused, by
changing residential patterns that wgge not the responsibility of the scHooI
“ N s |
. v ‘ 2 . . ! R t. ;\
8The Flffh Circuit -hos™ juri |cf|on over cases orlsmg in \T%Louwono,
Mlss1,§3|pp1 Alobomo, Georgia, and Florida, . |

k-,-,;v /
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system. Nonefheless, the_district court and the court of dppeals refused to’end
the court's jurisdi¢tion. * The lower court implied that student dssignments must -
conhnuolly be readjusted--with no limit to the duration of Federalk court g
jurisdiction. The court of appeals affirmed-the action -of the district-court in
maintaining jurisdiction, without: agreeing thit the "mo majority of any
minority! standard could be required indefinitely. ‘ 2.t

oy

'

N

The" Supreme Gourt did nof rUle on the c1dequc1cf>l of. the ‘new plcﬁw or
whether the. original plan had been fully implemented. The Supmeme Court
~vacated the court of appeals decision and remanded the case, holding that if a
> district had fully cpmplied with a court order, several years later the court
could not require annual readjystments to undo racial imbalance nof coused by
e governmem‘ol action. Justice William Rehﬁqmst's oplmon slcn‘ed ’
L Hovmg once implemepted a ratially, neutral attendance poh‘erh sin
order ?\ remedy the perceived constjtutiorfal, violations. . .th )
District Colrt had fully performed n‘sdﬁuncﬁ A of providing the™ *
¥ appropriate remedy for prev:ousl.rocmlly discriminatory. oﬁendonce
. : ' 'po]‘lerns ll27 U.S™=at 436- 437 - -

-
..
~,

The cose has been refurneMe CllS‘lriC‘l’ court, where fhe defendom‘s mohonx
A to dismiss is pendihg. - TThe Supreme Court did not say that the distri¢t sourt
may not now still determine' as a question of fact thgt Pasadend. did not fully .
comply ‘with the 1970 order or. that resegregation results from governmem‘ol ‘-
v actions. Nor did the"Court say. that d court order might not inx fhw,,fqrsf instance -
include fhe proylsmn that-a school board musf-rébssngn‘)sfuden;s each yeor Unhl ¢

Pavu n‘ory sycfem is onhleved and that rmghl‘?cke severcl yeax erszy g W , -
XY v N - I e A T
O It is li ely that issues relofeg,fo resegregqhon ill incregsingly face’ the -

1. colrts. Alr ady they have arisen in Louisvijte, Kel‘n‘ ky, and Lubbock Texas,
’ as well as in Pasadena. The outcome wiftoften depen Qn, difficUlt problems of ﬂ_{
“proof, resting on an analysis- of what cgoused the resegregation and ,;whefher
demogrophlc polferns were flxed or olfer/ed by governmem‘ol actign. . S
Aym Tiexlz{s: A Mmorn‘y Opmlon Foreshadows Future DeCIgn:fns « ; P
# - .
v oL ln 1971 fhe Unite Stofes DISCTFICT Court for fhe Western Distrigt” of ‘.
y Texas concluded -the trial of the sehool desegregcm.on case 1b(ought by .the,
United States agairfSk fhe Austin Independent School District. That court ruled
that vegfiges bf the dual scbool sysfem maintained for black students prior to
_ 1955 (pe-Brown v. Board,of Edycafion) still existed. The court then ordered’a
- . desegregation plan proposéd by the school system which entailed paft-time
' desegregation, closed the formerly black high school and JUI’HOl’ high schodl"onwd
. reassigned sfudents from those schools, fog)predommo’rely white: schools
throughout the” district.". Additionally, the district court Judge ruled that’
_Mexican-Americans constituted a separate, identifiable etfnic mmornJy in
Austin. However,. the Aushr;; school's had not pragticed de |ure segreqcmon -of
Mexlcon—Amerlcon sjudents.. In |972 the full ,membershlp of fhe Flf'lh Circuit

N

3
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‘the proposed part-time integration plan of the school district is_inadequate as>

A

-

v . L

Court of Appuxl,s reversed the district court’s limitation, stating
"discriminatory $egregatjon exists qgomsf Mexican-American students dn

desegregation plan. 467.F.2d 848, 885 (5th €ir. 1972)-(en banc). - On remand, -
and after additiongl hearings, the dnsfrlg/t coust in the sdmmer of 1973 again
found that the Austin schools had not uUnconstitutionally segregoféd Mexican=™

Americans, speclﬁcolly flnqu fhof there was no intent to .seg egate Mexlcon—. '

Amerlcons.9 . NP K"

4

qln Moy of 1976, the hh‘ Circuit ogoln reversed tha lower .court's
decision. The\ tirne the Fifth Urcux’r saig that the frial Judge wd reodmg the
“ln‘rent‘ reg .o oment in too limited a msh:on. The court SGld
[%]ch@u' uuthormﬂ may not constitutionally use a neighborhood
qunmem‘ policy-that creates wqrc gated school's in a distri¢t with
ethnically segregated resideniial patterns: A segregofed school
systern is the foreSeeable and inevitable resulf of such ah_assignment
:-’)()!i(;}/. 532 F.2d 380 .at 392 {a )/r:) :

The [3tth Circ cotl h’('lo,()n_( d that th@n was a constitutional violation if (1) thefe
was  a  neighborhood — student~gssignment  policy, ) with segregated
nqighborhoods, (3) which 'naturallyy and toreseeably resulted in segregofed
schools, since {4)-the inference of \intent to maintain segregated schools is

inescapabie,,uniess no affirmative aciies to the contrary could have resulted in
desegregation. ludge John Minor Wisdorm used the ordinary rule of -tort law that

- " . . “

/
1
r’/' T
( \\“’»
-;‘ -

’ A ] ¢

.
“The huer said that fis clentificble Moxican-American schools had originally
Coopened as n ?\-@ht;!hlh‘l-’ Analo schools, but changing residential patterns
unrelated 1o actions of Hm fostine schools had caused the transforination,

S5imilarly. said e court: five schools thert opmwd as identifiable Mexican-
/\mnu( i schools bad heen ;;l.rll to serve the rapidly cxpanding Fast Austin
aréa i acordance wilgdhe "historicallv honored” neighborhood  school
congcepst, ) .

v N e
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a pérn intends the natural and foreseeable onsequences of his action
(choosing school sites, assigning children and staff\drawing zone lines).” The
Supreme’Court hgs never ruled whether it accepts this line of reasoning.

~
]

. E ,“4' { N ) .
On December 6, 4956, the Supreme Court vacated the Fifth Circuit's deci- .
sion and, without .opinion, remanded the case to that appeals court "for-
reconsideration in light of Washington v. Davis." . Austin Independent School

District v. United States; 97 S.Ct. 517-(1976).1 "

&

. . .
The courf\okoppqols‘oiso held the desegregation plan to be ineffective as to
black chitdren--an issue independent of the matter of intent to segregate
. Mexican-American children. The plan included sixth grade cenfters, two
minority assistant principals, majority to minority transfers, and some
boundary changes. The court of appeals noted that no practicality “barring
further remedy had been given, save a vague assertion of the undesirability of
busing children under ten yéars of ‘age. But such a sweeping limitation
ignores Swann v. Charlotte-Mecklenburg, 402 U.S. 1 (1971}, which held busing
to be one permissible remedial tool, if it did not "either risk the health of the
children or significantly impinge on the educational process." 402 U.S. fat 30-.
|. The implication of Swann is that the burden is on school authoritees to
prove the risk since "[tS]L?_Tonsporfcﬁon has been an integral part of the
public edcation system for years. . ." 402 U.S. at 29.

10

In its briefs filed with the Supreme Court, the United States Department of
- Justice had agreed that if the Fifth Circuit opinion was read to mean that a
school board had a constitutional duty to correct racial imbalance occurring
becayse of a neighborhood school policy intended to be racially neutral, then
that opinion was in error. However, it argued that' the record contained
evidence that other devices were used in a discriminatory manner against
Mexican-Americans as well as blacks, and it urged the Supreme Court to
remand for further consideration in liglii of Washington v. Davis. Brief for
the United States at 13, That is what the Supreme Court did. On remand the
Fifth Circuit Court of Appeals-reaffirmed its earlier determination that the
facts .constitute intentiona!l districtwide segregation, but did not rely solely
on the "natural and foreseeable consequences" standard. 564 F.2d 162 (5th
Cir. 1977). The court of appeals therefore remanded to the district court for
a remedy, ordering the court to consider the interaction lg%iihoo practicés

on housing segregation.  The burden is on the school dstrict to show
residential seﬁrquion is unrelated to school practices. -
' . :
”w
A



[\Ih.ougu there was no oplmon issued by the Court in"Austin, three JusTlces
joined in a COncurrmg opinion authored by Justice Lewis. Powell. That
concurring opinion, which was widely quoted 4n the news media-and was of ten
incorrectly identified as the Court's opinion, suggested a restrictive view of the
scope of perrnissible desegregation remediege The three justices stated: :

. Ay . .
y N
[tlhere is no evifence in the record avadlable to us to suggest that,
absent those constitutional violations, the Austin school system
woyld have been infegrated to the extent contemplated by the plan
mandated by the court of appeals]. If the Court of Appealsbelieved
that this remedy was coextensive with the censtituiional violations,
it adopted a view of the constitutional obligations of a sc¢hool "board
far exceeding anything required by this Court. .. .[lJarge scale bus-
ing is perrissibie only where the evidence supports a finding that
the extent of integrution sought to bé achieved by busing would have
exisfed had the school authorities fulfilled their constitutional obli-
gations in the past. 97 S.Ct. at 519, )

x

T A Bat tirme, there was substantial concern among civil rights leaders.
about whether the views expres sed by Justice Powell (with the Chief Justice
md Justice Rehnquist) ndght be shared by a majority on the Court. Subfsequent
decisions by sthe Courjysuggest that there is majority agreement at least to
require J{istrict and CO&T of appeals judges tobe more meticulous in describing
how the Nfacts in each particular case support the liability finding or
desegregation order in” accordance with existing constitutional and leg\l
standards. ' On March 23, 1977, the Department of Justice'submitted a new
brief to the odurt of uppeols charging deliberate segregation of . Mexican-

A ey N
American children, :
e ~

crstion af those eleicents of this opinion of Justice Powell that were
weothie court, see page S on the Dayton case. - The three Justices
rnost of the opinion to o discussion of remedies (not relevant to the
issvies of intent, which bhears on x‘h(- flndiriq ()f a violation), -and implied a
rejectinon of large (n)ﬁim.ﬁ ot the Green decision of 1968 (discussed on p.3)

Vo tend
i
!

which vegpives that remedios s <f.(‘(tuve|v eliminate racially identifiable
sohools o disceen b o dual westorng the Keyes decision of 1973, which holds
Fhat g sestorawidde sislation mav Do toond where intentional seqgregation has
Do proven i cosodvtandiol poriion of e district; and the Swann decision of
POSLL whic b Liebd bowing to Lo g Aegitimate remedy for anconstitutional
soeregations g brasaal s b an aecsptable sta ting point, although not
ai st bl gy et B Danliening a remedy . Creoen, Swann, Kevor
¢ M ,y.. ) |‘ Pt ’
a v
Al
. . ’
ot
.
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< Arlington Feights:SEurther "Vords o How' to Prove Tptent

. B ’ . , -
a The conslitutional standard, as sef torth in Washifigion W Davis and -

Keyes, that a violation of the equal profection clause requires  proof of
discriminatory “purpose or intent, ‘was addréssed next'm a gzoning~case, nof “a

o - oh - : : - . R o
school  desegregation  case. That was Village of Arlingtongltagights - v.
sMefropotitan Housing Developrment Corp., 97 §.C17 555 (197N~ gecified by the

SRR . loprnen’ b : )

velropolttan THos Ny s eI s
Sopreme Coort on Janvary 1977, .
v"- . . - PR “ e X
‘ Thee phciropodian Sousing Doevelopaont Corporation (FAFDCY applied in
P for "r:’:??,()!??“g}t) of - u Eh-core parcel (vom singie-family 1o a muoltiple-family

. clussification,  The Yillagh of Ardington Heighis, Hinois (a suburb of Chicago),

o MAHDC, which planned a low-income, racially integrated
developiient for ind sife, Fited suit alleging that the refusal violated the consti-
futicnal righits of potential black residents of the development. The district
in Faver of the village, but thes Seventh Circuit Court of Appeals??
foding rhat the Mubimote effect of  the denial ~was racially -
CirG Gy W and - therefore, Cfhe relusul fosrezone violated ‘the o [4th

/ ; ’ _ p
. .oty .- ; @ . .
arnetidennt, evona dne rantives for denial were unbiased.

N

. e k) Fiye -
refosed T TeA

Y

Oy ey e e Sopt e Couet revorbied again, stating,
%

b discriminator inient is required 1o show a
violaticg ot Caual Protection Clouse 9 Although serme contrary
imdications s the holding in
Lavis reattired o principle well established in a variety of cor-
‘ School istrict Mo, foo. . 975, Ct. at 563.

Lrrootc-of racia

s L O e
Do drawn from seme 01 our Case 5

”

et eince both the trial court and the appeals court had found
ro racially discriminatiory purpese in the refusal to rezone, there was no consti-
Sotional vietafiens The Courd, with the concurrence of seven justices, ihen
| for tower courts on how to determine whether

ugind o pwovicie scme guidance
Ve i odnbited i learony nieal s presend:
-« e i [Ta )?s (A >
: 2
Py B - .
[ o A R S ' ol e iaar v pient S A e .
P G et e ont Bos o isdiefien over cases arising in Wisconsin, filinois;
e Indiaria)
. t , . Co F IO
C4y vesirt noud Conrtob Appeals for the SeventfECirQuit held that
violufi e of Bioosing Act might be established by a showing of
discriomineitor o cfbect, withoo! o showing of discriminatory intent, 558 F.2d
P9y L7 G s 1 This bolding is < onsistent with"past Supreme Court

decisions thar cive greal weight To the interpretation given fo a statuie by
the agencied designatod by the Conaress to carry out the legislative purpose.
L Gee, for exarnple, Trafficante v, fAetropolitan Life Insurance Company, 409

2000 1972y (housing), and Diriggs Doke Power Companty, 401 VLS. aan

Sy lemnplovinent ),

- ) L L

¢ o 10
O
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. ZDe‘r'ermin;'.m.b_; whether  ovidioos  discoriminatory FPROSC WaAS
rhotivating  factor  demnands  a  sensitive  inquay  into suc
. ® Circ\"msfomﬂnl and direct evidence of it 7 as nay be cxvoilobie.
“The tmapact of the ofhicigi action--whathe TS n‘mrc'-hc‘(wil)’ on
one race than another, WOSIHH(J on v. Davis, 426 1).S., at 242--may.
o . provide an important »1}“?11“) point.  Sometimes a clear pattern,
L unexploinable on qrounds other than race, emeryes from the effect:
o i sSTate cofion even when the qowerning legisfation appears -
anits toce, The ovidenriary foguiry s then relattvely easy.
' ‘ A Pooopaiters as stark as that in
“ . 2onel determinative, ond the
o "
N 5 . ' b
: ARES oE evidentiary source,
! obotti actions taken for
BRGUONCT <>i pvenis leading up to -
' 1t on the decision-
h"-‘vplv'x 4 here ulwujs !
| 10 1R-3 when the town
_ ](_f_l‘(‘d« housing, we would have
from ihe normal procedural
4 “that improper purposes are
foo may be relevant,
considered important by fthe
¢ odecnien conirary to the one reached.
Caiher RBistory may be h hig 11\/ relevant,
;v.w:-.:w-r‘cc;vmr\/ statements by members of .
inutes of its meetings, or eports. In
' , i 1“rler‘«'1i;ers~miqh’r be calied to the
N siand ab drinl o lestile concarning the pn,rpo of  the official
oo, atihoagh ovon dhes dheh festimony | ;l;(m‘ly will be barred
w RS S A | S TS I C I '
H ").
\‘ s The to Posumcnary tdentities, ‘-»’-/ﬁ; purporting to be exhaus-
e . G e vointuiry in datefinining whether racially dis-
) r ‘ ST ar 564-65 (emphasis cmqed)
: it 7
L e ol ceasons that may be offered 1o explain
Do b oo existence of nonraciall reasons does

not necesar scial mtent, for "rarely can igbe said thai
' ating onder o broad manda g made ¢
Gooor even that aparticular purpose

}
<y
D 3.
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Suchud: juiry™ would then secn ° ‘undqtory ‘part of the
“initial de c}:x i it court-in a school di on case as well. Two
weeks after o ° Arlington Heights case, “me Court vacated a
metropolitan scis egreg jation order for Tndiar . doing so, the Court
cited Washington v. }ivis and Arlington Heights and rananded the case to the
Seventh Circuit ~fd# further consideration.  “Bd. of ~School - Comm'rs of

indianapolis v. Buckley, 97 5.Ct. 802 (1977).

*

.o

indmn(]po!ﬁ_;: Where Do Metropolitan Plans Stand in the North?

em was nitially found to have been responsible

cagregation in 1971 due to gerrymandering of aftendance

of faculty, use of optional zones, discriminatory school

ectiony and feeder patterns. United States v. Board of

‘m_g_q__r_xgﬂll' 337 F.Supp. 555 (5.0, Ind. 1971), aff'd, 474 F.2d
T _<.ieni',_q', 513 10,5, 920 (1973).

: fhe Indianapolis

BT

schonl sys

5

el

f

» i 1971 the court permitted the Buckley piaintiffs, representing a class of

Bk school ehildren, to enter the case as jntervenors Gndior,dered the addition
of the #tate of Indizina and school diatricts in the entire me'rropoli'ron area, as

Cdetendants, to consider the upr)roprmtenms of a metropolitan remedy. After
two riore tring to the Seventh Circuit Couri of Appeols the district court's
dé’*segroqmlorl order mciuumg the su‘)uer was finally upheld by that court.
United States v, Bid. of School Cmm'rs of Indianapolis, 541 F.2d 1211 (7th Cir.
]97%3). 1 B . e : v

s a -

The tricl r(\v%s order and the Seventh Circuit's affirmance were based on
several d !emnr‘mu@s. First, the State'sscreation of Uni-Gov, a countywide
, \,\wermm\n‘ suppianting, for many services, previous Indlonoii)}gs and suburban
city governments hut nor including the separaté school systetns, of Indianapolis
or the suburbs, was viewed as viclative of the Constitution especially in light of
other <1< fions fo provent expansion of the school district with extension of the

city's boundaries, -wwi ail low-incorme public heusing was confined fo ‘the
infer '~':‘,v The ar ‘ourt said, "The recobd fails to show any compelling
o tytheAn terest Tb’)m" “have - justified the - failure to- lﬂ(‘lUdE“[lf’ldiOﬂG]pOllS'
ﬁ;&‘m pu‘;hc ,(}xw;Iﬂ in th Ur/l‘-(_“,w legistation.," 541 F.2d at 1220. “Admm‘mg that
there wero !(’(Jhl:l\(x[:’" ‘considerations of faxes and citizen participation in

I3

axcluding schools from, Uni-Ciov, the court nonetheless said:

\
7 L4
x(!t‘m? ons. although apparently not racially motivated,
5 m<m that has an obvianr L segregative im-
S i gy of facts, noting that every-

N . 4 . ..
or >r.1‘ )t blut lx> in marion O ouni / lived in the inner city

ERIC
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Cahetropolitan issues, the lidianapolis Public School System is implemdnting ap
order to dEmeqreqgate within the citv under a, plan mecting  thel court's

. ~ L4

P

As to housing, the oo foond thiat o p(al:x!h;ﬁ)us;inlj projects for families
{in which 28 percent of the residents.waore black) were restricted to the inner
city of Indianapolis. The suburbs resisted boilding anv public housing outside the
city. and this substantially affcctied the disparate racial composition of the
schools in the city and soborbs.  Rending the outcdme of appeals of the

’

cprice ] imes,
s

panct said that the majority had not

v, avis. #The Supreme Court may
sdgroent without an, 'expl'armfory
and Arlinaton Heights. 97 S.Ct,

j Five sobood descgregation decisions rendered by the
. . oy ~. N . . - - » i

e i i psally e end of the 1976-77 term. Both the
froit cones wese decided on Juhe 27, 1977

doseareqation cases, - Dayton Bd..of Education v.
Crigigedly tiled-on April 17, 1972, by parents of

st Juckge Card Rubin in February of 1973, The
k- Dobin's finding that (1) the schools were

“haot o weMost optional attendance zones had had

1
il

. £
> . !
- . T

[N PR — . 3
: L s xl ¢ .

- the SeventheCircuis that the factuai

fravidrde, bt dhat a voluntary transfer plan between
cporee Dol e appropriate. | Brief for the United
intervenors continue to press for a finding of

thet Davis and Arlington Heights do not require
ihe sole, primary, or principal © vating factor,
stivalina factor.” See pod 3. 0 June 2, 1978,
wdan interdistrict remedy, although he has

ceenrts deDirinkrggn . Gilligan becavse John
torne the case was Filed, and he was the first

the Diavion Board of FEducation petitioned to
ooty @o i name s attached to the case at
ot e . ‘ 5 '

lesegregation order under the Davis

stapge and suburbs to justify the interdistrict

pubfics sehoots, the initial finding of de jure
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"demonstrable racial eéffects in the past, d and (3) ghe current school hoard had
rescinded a previous board's resolu’r«on occep'rlng resppnsibility for segregation.

He concluded that these three'sets of fac’rsf&{e "cumulo'rlvely, a v10|o'r|on of
the Equal Pro'rec'rron C lﬂuse -

_ ~ In July 1973 the dls'rrlct' c&urt opproved the school boord's proposed
desegregation plan for some mogneﬁ schools and no 'rronspor'ro'rlon The Sixth
Circuit Court of Appeals}’ however, while folrmmqr'rhe finding of liability, -
reversed and remanded as to the remedy, contending #t was too limjted. 503

“\ F.2d 684 (6th Cir. 1978). In March 1975 the district colrt approved a more

T

\9xpon51\/e plan for more mogne‘r\sq}wools and the closing of an all- black hlgh

school, hut OC}(:IF‘ the plan waos rPI@PFDf“ this timce fh\,\()nmn Citeurt \ylrplcnj e
»{‘l&m sor court ro "adopt a systcm-w&cL plan for the I1976-77 school yec{r » G518
A

F.2d 853 (6th Cir. 1975, rpr‘i_c_iﬁmea 423 US 1000(1975)

A systemwide desoqr‘eqohon plon wab ordered for )Gy'ron s 42,000 s#uden'rs

-

I:\ Mareh of 197/\ r1ff|rmr>/1 hv Hﬁe (mnp fs r\mle 539 F.2d4.1084 (6fh Cir. !975) -

cnd put into effec? for Thfflo./é 77 school year as ordered.’® On June 27,1977,
,ﬂw JU sremd Gourt in an 8-0 decision vacated the judgment and remonded,ihe
(‘(T)§( r further procceedings because the. findings of the lower courts did:not”
Jus\xfy a S\/s*femwulo descqregation plan for Dayton. 97 S.Ct. 2766 (1977).

delivered a scolding fo the Sixth Circuit by saying, [W]e think that the case is

\&ln rullno on ‘the substrm'rwe issues preéen'red 'rflwe Supreme Court also
every bit as xmpormm/‘#or the jssues it raises as to the ‘proper oll{pﬁén of

“tions between thel district courts and the courts of appeals

+hal judicial system.” 97 S.Ct. af J2770. The Court continued in prpfessorial

- .
. ) w/
l' \
L . -y
\. - FY
: - R
° ,"\\ i A R
\,
700 8 [T , ) o )
Tom 5 o0 jurisdiction over FFedeiu. cases dris. viichigan,
'r"f..\ St |" /) i 3 Gnd (7h]0 ) % »
‘u‘ ) ! » T
|8

The p\bn, partially des:qned hy Professor John A. Finger, Jr., requlred 'rha'r
the m(‘l(ﬂ distribution of students in each school in the district be bréught
within 9 5-percent of the 48-52 percent black-wiiite population ratio of the
Dayton 's¢hooks. It entails pairing of elementary S¢hools, rezoning, and use of
magnet schools. Transportation was limited to no more than 20 minutes or 2
miles, whichever was less. In fact, some 20 000 students were trgnsported in
1976- 7/ about half of these for purposes of desegregation. (Most of the

school 'rrcnsporfofion in the Nation, of course, is provided for reasons other
than desegregation.) s

thin the




a

Dn appeal, the task of a Court of Appeals is defined with relative
clarity; it is confined by law and precedent, ust gs are Those»of the
- rdistrict coyrts and of this Court. #f it concludes that the Hngs of
the Distrigt Court are clearly erroneous, it may reverse. The Jf
|T decide$ that the District Court. has rnisapprehended 1he Iow, it
mMay accept/that court's findings of fact but reverse its ]udgmem‘
because legal” errors. . Klere, however, as* we conceive the
ation, the Court of App ols diq nenfher It 'was vaguely !
\ d‘ISSGTISerd with the limited character of the remedy which the
District Court has -afforded plomhffs, andl r?roceoded to institute a

. + far more'sweeping one of its own, without in gny way upsetting the -
) -District Court's findings of fact or x&versmq its aonc!uwons of law,
Q7 € (e .

,\,L(uxa//tt . \_,

v

, The Court's opinion treated ?wo separate major issues, first, the standard \\‘
for deterrmining the existence of a constitutional VIOIoﬂon, and, second, the \
. standard for iding the qcope of the remedy., As to the first, the Court did
not r.!eparf \J fr@m its previous standards. S
“ven prior to r»<<1mmmg the &segreqqhon p!on undﬂr review, the Court
!/Fomm( nted skop’rlcaily on the und@rpmmnqs of- The original Hability flndmg
The finding that the pupll populcmon in Thl various Dayton schools is
not homogefieous, standing by itself, is not a violation of the Four-
teenth Amendment .in the absense of a showing that this condition

resulted. from intentionally segreqativeyactions® on the part of, the

Board. = The. District Court's finding af>o Yhe ophonol oﬂendrmce

cones for the three Dayton’high schoolg/ = 'ming. that. it was-a-vi- g
—olation-pf -the standards of" Washmgfon .vis, appears to be so

nly with respect to high school districiii.. The District. Court's

onclusion that the Board's recision of previously adopted school
. hoard “resolutions was itself a constitutional violation is also of

questionable validity. 97 S.Ct. at 2772 (citations omiHed).

~ |

In other wordsa foHowm% the standards laid down in preﬁ)ns cases, the
(‘ourr reiterated that racial imbdlance alone is not unconstitutional: Nor is
recista of an um/ms-lemented voluntary plan of itself a v1o|ohon\,»" If the
optional™tendanae zones were a violation, they did not have sufficiently wide
an impact %o justify a systemwide remedy.

While the Supreme Court said it was "clgar that the presently mandated
remedy cannot stand upon the basis of the violfifions found," it considered that,
berause of the confusion evident in the opinions of the lower courts as to the
applicable principles and appropriate relief, the' case should return to the
district court "for the making of more spec&% findings and, if necessary, the'\
mkmq of additional evidence." 97 S.Ct. at 27 The dufy of the district court

and Sixth Circuit, said the Supreme Court; .
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to first detertmine whether there was any adtion in the conduct of
j the business of the school board which was /intended to, and did in
fact, discriminaté against minority pupils,/teachers oy staff. .. R g7

/ such violations are found, the District Court in the Y'ilisf instance, /

~ subject to review by “the Court_of ' Appeals, must. determine how

“much incremental segregative effect these violations had ‘on the
‘facial distribution of the Dayton school population as presently -
'c'onsti'ru'red, when the ditribution is compared to what it would have  *
Been in the absence of 3uch constitutional violations. 97 5.Ct. at

2775. N -

-

- Lo S - .
.The Bourt added Th‘:f a systepedide Q::,mc—.\ v is peumnisyibie only if there has been
a systemwide impact from ‘the violations. The Court directed, however, that .
! the exisfing\_ﬁ?c«i/'ron desegregation plan remain in effect for the coming school
year "subject to such fyfther orders of the District Court as it may find «
-. warranted following the heorir‘\QS maﬂg’red by this 8pinion." 97 %Cf. at 2776.19

]

. IR¥E was not elear "t the lower Federal ®wurts ;')Wrior to Dayton, it is-

“ abundantly pldin now .that 'rhe_‘.%}upreme (.}o‘ur? demands dgtailed fipdings of fact
in the liability, decision, includifty a careful analysis of the "incremental
segregative effect" caused by any constitutional violationsfound.- The extent of
-the "incremental segregotiv%%’\effecf" determines the pioper exieni of the

remedy. \ :

While the emphdsis may be new, the concept is n(')'r.‘ In Keyes (Denver),
the Court stated: . ' a

. .a finding 6% intentionally segregative school beard actions in a
meaningfu! portion of g school system. . .creates a presumption that .
other segregated schooling within thé system is no'rh%glven"ri'rious.'. ..
413 U.S. 189 at 208, ' o .

R

The burden is then on the scho&} board to prgve that 'rhﬁ other Se¢hdols were not
intentionally segregated.. The @ourt in Key oddeﬂ‘fhot , .

_.commmon sense dictates the conclusion that racidfly inspired
“school board o(':tiorigvs/,have an impact beyond the particular schools
that are the subject of those actions. . .(413 U.;S(. at 203),
‘ T

-

C . ' '

,)Follow'inq the  remand, District Judge Rubin held further hearings. On
December 15, 1977, he ruled that the evidence did not justify a systemwide

» remedy and ordered that the xase be dismissed.  The Dayton Board of
Fducation then voted to return to a "freedom of choice" approach. Families
could decide to send children to neighborhood schoels, rather than schools
designated under the desegregation plan. However, on January 16, 1978, the
court of appeals temporarily blocked that order, so the plan will remain in
fistl effect pending appeals by ;%hc: Mationai Association for the Advancement
of Colored People (MNAACE), /

o
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plainly, a finding of~ntentiopal segregation as to.a*portion of ya
schpo! system is not devoid sfprobative valve in.assessing the schog!
authorities' intent with respect to other parts of the same school s's-
“ . - £ )
) tem. 413 U.S. at ! . T
\ : N ) - . N . -

R*The. Court_sa®a finding of in'ren'rionolhsegr.ego'rion in one. part of a school
" svst&m is highly releyant o ihe issue of ihe board's intent with respect to other
segregated schools hﬁ’ the systemn (413 U.S. at 209). A prima facie cise, 20
created by findings of gonstitutional violations_in ,o'subs'ronﬁol part of a school
district, might be rebutted "by evidence supporting a finding that a lesser
degree of segregated schooling: . .would not hgve resulted evén if the Board had

&

not.acted as it did." . . . -

~ A

o '

ia] poyrtion of the system fo trigger the Kex’esﬁpresumpﬁo,n, Thus, a
systermwide rgmedy was unjustitied. S .

“a Ip Dayton thé lower courts had not-found violations in_a meaningful or
su&fonf

Fﬁ[r any appellate court fo evaluate properly a desegregation plan ordered
by d lower.court, there must be a liability decision that clearlyrsets ferth what
the position. of students would have been absent constitutional violations.2!
Daytpn, 97 S.Ct.'at 2775. Without such a foundation, it would pe difficult if not
impossible to determine whether the desegregation plan ordered either

exceeded or feil short of correcting the effect of the vip'ld'rrigl_')‘__s‘v_j'_h_g{‘Sup[{mg

= Court-onTAomérous-occasions has poinfed-out that:

L3

[There are] ffr?dofnen'rol limitations on the remegdal powers of the
federal ‘courts to restructure, the operation of local a state
governmental entities. That power is not plenary. It ay be
exercised 'only on the basis of the eonstitutional violation.! ‘. nce a
¢onstitutional violation¥% found, a federal court is required to tailor "
"the ‘scope of the remedy" to fit "the natdre and extent of the,

copstitutional violatipn." Hills v. Gautreaux, 96 S.Ct. 1538 at 1544
(1976) (citations omitted): o / ' .

N

-
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20

proven and not refuTed'gX 'rhéJdefenddn'r, will-win the case for the plaintiff.
. ki 1 ' .

2|I‘(\bis not at all clear” what kind ot evidence is necessary to make the
comparison necessary to this determinatign - for "a large,’ complex school
system with a long history \gof decisionmaking, accompanied by simultaneous
demographic shifts. Howe\/er, under the Keyes presumption, a school board
must show that the seg{egofion it seeks fo retain would have existed_ in the-
absence of a constitiutional violation.

\(,o

YA prima facie case is a presentation of alleged facts by the plaintiff that, if -
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Whvn the O ()uri re f< rred inKeves to the_need to prove "a current con-
dition of seqrcqahon rasulting frun lntenhon%\i'rme action,” @ key word was
"current.”  The Supreme Court sd ezes that "at some ppint in time the
Tolohoﬁshlp between p’gjﬂ segreq ot ve act nd present segredation may become -
- so attenuated as to be mcqpoblo of su)porhhq a finding of B¢ jure segregation
- warranting judicial Aptervention.| 413 U.S. at 211, One of thd requirements

\expllmﬂyumposcd on '()wvr rour\te by 'rhe Dozl_on doc|5|on is to compare 'rhe .

“would hu\m »)(*on” in The kabxem ed‘Of (‘ons'rlff—monal vnolohonsa 'fn itst 1974
’)c.h‘\)lf decision, the Supreme Court said the objective is ''to restore the victfms
of discrimminatory conduct te Tu(/J[)OSITIOH they would have occupied in thQ
abscace of sich june orfstitptionaf™ conductr. Milliken v. Bradley, 418,105, 717

ab 746 (1974 Ovilliken iy ‘ . .
5 fYuitinen |
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I the vmi(mons describeddhy @ district coort hadha 'rron§|fory effect, w:fh
" ho mwmu?unlr impact on the schoel systém as it gxists today, then under Kexes,
Milliben 1, and [)q/ron thdv ake mudequo'{e to. ;u§%|fy any Federal JUdIClGl
mfrr\‘wnhon Cor exarhple, i in]955 students from an pvercrowdecj black
. school were bused past white schools hovmq excess capaeity to attend anthe
' prédominantly bla [ school, and if that busing program tarminated after offe
school year, then even though the decision,by school officials to operate stch a
busing plan would have been in v(olcmon of tke Constitution, it would be
difficult to contend that that particujar decision has any continuing segregatory
effect today, That constitutional vuolcmon Could not now be 'rhe b05|s for a
reme i(J'U&:a\_ql EYULIORAFAET e e T : e

, Of ‘course, actions ‘n‘ﬂk(—‘n in the pasi may be relevant to determining the
intént behind more recent actions even, if the segregatory effect of the past-
oomons has long since vanished. /\r!mg'ron Heights, 97 5.Ct. at 564, and Keyes,

413 1S, at 207. Therefore, it is mecessary that a district Judge clearl
distinguish between those historical events used solely to assist the court IK
determining the intent of subgequent acts and those events which are regarded

as having a continuing seqreyative impact today. ! ¢
. It should be noted, howov»r that the Sunreme Court in |'rs Dox'ro cision
=~ did not.djscuss the so-called Keyes presumption as a basis for ordering a
syste mw% romedy. fhat point fairly oby:ously was not relevant to the
extromely linited violotions faind by the [Dayton dlstrlct court.?2? The Court
» X s

. \z | , N h .

27 . L . . .
Thf®ourt ot appenlybinted that forther violatigns had been entered in the
reCords of the st ot as to diseriminatory staff assignments, school

L( construction.  grade  sivocnre Tard organization,  and  transfer  and
‘ Stransportation polici™s, However, the Mistrict court did noT find the evidence

porsuasive, and the court of appeals improperly failed to rule on the factual

matters argoed by the plaintitfs, On remand from the Supreme Court, the
district Yourt anain found the%imwe unpersuasive and dismissed the case.
Fhe FIAATE on appeal, has org@ed the Sixth Circuit to reject the district

court's findinags of fact as contrary to the evidence. An appellant making

such an arguinent has o heavy burden, for all the leq/ -presumptions favor
. apholding the for t findinas of the trial judge as correct.€ (See page 2.)
! ~—~ \}5 . .- ’
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did, .though, cite Keyes, Swann, and other earlier school cases in reaffirming
that "[f]hdresis no doubt that fedetal courfs have autherity to grarit appropriate
© relief of Yhis; sort [a syste /wide desegregation opder], vekien constitutional -
K\Nglo/tions on *he part of schoc? officials are proven."?97 6.Ct. at 2770.23 '

l:}"'ﬂje éfafe R'olé?ﬁn Urdoing the: Effecf; of&Discr_i%imoﬂb‘h oy

Detroit: s
= 1\ o ’ ¥. 1{' 3 . X i ] . ;
. When the Detroit school desegregation cqse reached the Supreme Court in

1977, it was the second tigpesthat the Court hadreviewed that litigation, which

- began in i\uguyf 970~ !ni]?\il!iken v. Bradley, 418 U.S. 717 (1974) (Mﬁ?liken 1),
the Court ruled” that ah interdistrict remedy for de jure segregatidn in the

rl . . s . Q
. £ 3 . l N -

% i . o s >.‘ J'\T-)"- ’Q
T S A

<9 ; , . N ﬁ
23, : " o ! :

One commentator has noted, "the direction takerrby the Court in the Dayton
case.seems unfortunate. -Ordinarily-Federal-courts, as couris-cf-equity; have— -
considerable discretion in fashioning a remedy for a wrohg. -In school
/desegregation cases, they have taken into- accounf evidence that a plan
involving all schools in the disirict may be more stable and accephable to the
‘community because it distributes the white and black school population fairly
evenly'and does not-leave ready havens for white flight. Courts have also™
‘taken into account, at least’implicitly, the question of ‘how well a parficular
plan accords with the findings of social scientists on educatichal-issues, e.qg.,
the finding that classroormris consisting largely of advantaged chilcken provide
a better educational environmegt for low incomachildren. '

B

[

“"While Dayton does not eﬁclu,de These\consider\ofions,’i'T moves toward amore
legalistic and mechanisti¢ set of guidelines for remedy. It will be ironic if
those who resist busing remedies on grounds .that 'government dught to be
concerned with education as a whole not just integration' succeed in having
the courts read «educational, factors out of desegredation remedies." Taylor,
"The Supretne Court angd Recent School Desegrégation Cases," Law and -
anfempo@r}\f;‘rob!ems, forthcoming (footnote omitted).. 'Byt see, Milliken v.

Brodley,,gj S.Ct. 2749 (Midiiken I1) to be discussed next. °

-
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Detroit school sysiem (—':<("lf*0<ie(,l)r the <~<)nstﬂfujic)h<1l vintation.2% |t rPrhsr.mded the !
case to the district court for further appropriate action, including formulation
of un acceptable Defr:{f—onlv desegregatiop decree,

: . . .
-~ The latest desegregation order issued by the district colrt contained, in -
addition-to student assignments, requirements for special programs in the areas
of reading, inservice teacher training, testing, ap®%ounseling. |t also required
that the co¥t of programs be shared &qually by the Petroit board cmd/‘fhe L7

¥ Michi(ﬁm State defendgnts (principallv-the State Board of -ducation).23 .

« The Detralt board had proposed a plane that included |3 "educational
- components," 28 " The district courd (Judae Robert E. DeMascjoT condécted
" ekiensive hearings over a period of 7 mionths hefore approving, in‘principle, the - ~
*“inclusian of such components’in a couri-ordered desegregdtion plgn. 'T;he cqurt

. s )
said: e ;. NP . .
. ", N ) B
. . . . . \ - - - . . » .
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24

) 'The' dis¢rict court's original diability findings 'of 1971 weré affirmed by-the
Sixth Circuit, 484+ .2d 215 (6th Cir. 1973) and were never challenged in the
Supreme Court—vL ocal constitutional viglafions cited irt the late Judge  sw.
Stepheit J: Roth!'s opinion, 338 [ .Supp. 582 at 587-:9 (E.D. Mich. 1971),
included the improper credtion and alteration of attendance zones, selection
of sites for 'new schools so4hat most schools opened as predominantlysone
race, im{aropor use of optional zones, racially based transportation policies
(busing black pupils to predominantly black schools that were beyond white
schools :with avauilable space), discriminatory grade structure, and feeder
school patterns. V‘iolations by the State of Michigan included passage of a-
taw to forbid Detroit fromevoluntarily desegregating, agproval of local schog
site selection, and providing transportation for white §;_,_){3ﬁrbon schools by

for Detsoit, B

Av]

”

i »

While, the district court found that Detroit's schools were segregated due to
governmeéntal action, there was no finding fhat the differing .racial
composition of city and subfltbs was the result of state action; nor was there
a showing of discriminatory action by suburban districts. ~Under these
circumstances, the Supreme Court found an interdistrict remedy was. not’
justified:  "absent an interdistrict violation, there is no basis for an -
; iriter(listrj,g‘f reinedy. . 018 LS at 752, )
%, o o o . e Y ]
n additionn to the Stute Board of Pdocation, the other State ‘defendants are —
G Overnor, the Attorney Ceneral, the State Superintendent of Public
Instrdction, and the State [reasurer, .
26 , . . TSR
» - These included vocational centers, a oniform code of conduct and fair proce-
dures, prgrams for *school-commmunity relations and parent involvement,
curriculum ~design, bilingual edocation, multiethnic corriculum, cocurricular
activities with artistic and edocational institutions, and « rmechanisrm™for -
rmonitoring the plan, B ‘

-
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Whl](‘ it is true 'rhot the delwery of quality desoqregofe’d QQHJcahonol '
services is the obllgo'rlon of the school board, nevertheless this court -

- .deems .it essential to mandagte educationdl componerts where <they
are needed to remedy effects of past segregation, to assurd a

successful desegregative effort and to miniriiize. the possibility of = -
» . reseyregation. -Bradley v./Milliken, 402 F.- ‘Supp. 1096 at 1118 (E.D. - \
_ o Mich.. 1975) - - L NP

- The dxs'rrlc'r court spec1f|colly found, that the testing ond counsellng componen'rs
were directly necessary becausé 'rhose programs, as then administered, were .
7 infécted with the discriminatory bias of o»segreqo'red school system. Id. It also
specifically “found that remedial readlqg and inservice teacher training are
Messentigl" to a syccessful desegregationeffort. Id. It ordered’implementation
- of'programs in these four areas; but it left wide d'scre'non with the school board
to’de'rermme the contents. ' N - _ : R ¥
s The ‘Sleh Clraﬁilf upheld bo'rh the educational componen'rs and the cos'r—
. sharing features of the district court's order, although it ordered the case re-
~inandéd’ fer follure to include three of Detroit's eight regions in the pUle reas-
..signment provisions. 540 F. 2d 299, (G'rh Cir. 1976).27

1

o

‘s

* The S'ro're defendon'rs (bu'r no'r the Detroit Schooi
i Supréme (”'our'r review. of only two issues: (1) the

gost of those progroms On June 27, 1977; the Supreme Court offarmed the
IO\K/er cour'r demsndns on bo""tl’g 'rhose issues. "E
I its deC|snon, (97 S ct. '\2749 (1977). (Mllllken i), the Supreﬁ\e Court ?dxd

* that when ed ‘court is- fashioning” a remedy, it should focus on three

foctors e
. S - ,
). - The - remedy must be relo'red to- the condition, olleged to off\en the
v Consn’ru'non, s
. ‘}l N 'a E , ' :,9 ‘ el o ) ¢ Y ‘ . ) . ) "‘ . . "

¢ K N . . v
.0 .. [4 . - . 1
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27N1nef'ry percent .of the §Tu@ien'rs~ m the three omitted. reglons are black.
Detroit's schools serve almost a quorfer of a million students, 6f whom 75
‘. percent are black. 'Fewer than 10 percent of the students are bused under the
B plcm{ Plomhffs have been -granted permission to file a second amended -
. complaint to-'allege interdistrict . violations, in an  effort to |obtain g
_metrppolitan areawide r§medy, which is still the only woy 'ro-desegregofe the
J inner l'ry, according to the c@rf of oppeols 540 F. 2d o'r 240. -

-

?8In ‘-o domg, r/ Court noted that it had never before spe,cmcolly oddressed .
the qJeshon of inclyding remedial educohon proqrom§ in school desegregoflon
decrees 97 S.Ct.at 2756, ‘ . :

- . . ' *'\'P %\‘ SR - o ‘:.p -

£




2. (TFhe de( ree “"must indeed be remedial in nature, that is, it most be

' designed as nearly as possible 'to restore the victims of dlscrlmlno'rory
- conduct to the position they would have occupied in the absence of such
: conduct' " (97 S.Ct. at 2757, the Court quoting from, Milliken 1); and

3. The court "must take into'account the interests of State and locat authori- .
ties in managing 'rhelr own affairs, consistent with the Constitution." Id.

The Courf found that 'rhe four educational features proposed by the Detroit
board and included in the (district court's order were amply supported under -
those three criteriaiz Rejecting the State defendants' assertion that the Detroit
remedy must be limited to pupil redssignment, the Court said:

3

e These specific educational remedies, although normally left to 'rhe'
: discretion of the eleeted school boord and professiona! educators,
were deemed necessary to restore the victims of discriminatory con-
“duct to-the position they would have enjoyed in terms of education
had these- four components been provided in a nondiscriminatoty
-~ manner in a school system free from pervasive. de/jure racial

segregation. 97 S.Ct. at 2758. Lt '

The Supreme Court went on to cite a long iist of lowdr courts: 'rhqt -over
T Fhe years since Brown |, had included remedial educational p _groms in desegre-
gation orders. The Court said, "Our reference to these cases is not to be taken .
as necessarily dpproving holdlngs not reviewed by this Court. However, they .
demonstrate 'rho'rngt District Coyrt in the case now before us did not breokje
t

ground in approvi he School Board's proposed plan."; 97 S.Ct. at 2_760

The Court pointed out, however, that approval of educational features for
a Detroit desegregation plan did not mean that such elements would always be
proper elsewhere. "On this record, however, we are bound to conclude that the
decree before us was aptly 'rollored to remedy the consequences of 'rhe con-
, stitutional violation." 97 S.Ct. 2761. 29, - »

’

729The dls'rrlc'r court had ordered that the faculty of mo school should be mopfx
“ than 75 percent of any race. The DeTroit Federdtion of Teachers and the
State argued that in so doing the court exceeded its authority because there

was noy finding of - discrimination”as to- faculty. Thé Board of Education and

7 the plaintiffs forctheir part, argued that the faculty ratio should be- 50~50 to
"< be in -compliance with Federal tegulations under the Fmergency School Aid
Act. The.court of appeals said that reassignment of faculty was necessary to.
mitigate the effects of keeping seme schools entirely rocnolly isolated, and if
otherwise feasible, it is alse”desirable for the court to ensure that the sys'rem'
is in compliance with Federal regulations. The case was remanded to the
district court for more evidence on the proper standard for. desegregating
faculty, which:was not before the Supreme Court. The Court nevertheless
noted its past holdmgs that desegregcmon of staff®is part of ochnevmg a
. school system free- from racial crimination. . (No particular racial’ ratios .
© . are mmplied, however.) 97 S.CH 2758 citing United S'ro'res V. Mon'rgomery
County Board of Education, 375 U.S. 72‘3 (|969) , _ D .

L4
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“thecase went to trial was filed March

‘then ordered the defendants to subf

Milwaukee: Applyifg Dayton | ' (

Pl

The course of the litigation secking to desegreqate Milwaukee, Wisconsin,
schools is unusual in several ways. First, the. name of .the lawsuit has changed
several times as plom'ﬂff students and defendant Tnembers of the schoop! board

- came_and went from 1965 to 1977. A second unusual\Teowre in the Milwaukee.

cases that the plaintiffs consist of two classes. As in most such cases, a group
of black children represents a class of all the black studegits enrolled or to be
enrolled in the Milwaukee schools: But; atypically, the district court also
certified a class consisting of all the norﬂzluck pupils enrolled or to be enroll%*d
in Milwaukee schools, represented- by ‘three nonblack children who, are also

“named plaintiffs in the suit. A third\unusual feature of the Milwaukee case i$

that it reached the Supreine Court onthe question of liability. All other schoo!
desegreqation cases reviewed by the Ca&t during the 1974-77 term involved the
question of remedy' This occurred only because the defendants decided to
appeal the finding of liability, despite the fact that the Supreme: Court has
never reversed a findin§ of school hoard liability in a,;iesegrego'rlon case.

The original lawsuit beqon in 1965,

d the amended comploln'r upon which
" 1968. The trial opened in September
T W74, Chief Judge John W. Reynolds -
proposed findings, which were to be com-
mented upon by the ploinﬁffs Thof process\along with the filing of posttridl
briefs, was completed in Decemb¢r 1974. Thyrteen months later, In January
1976, Jud(}(\ Reynolds released hif decision finding that the Milwoukee public
school systemn was unconstitutiohally segregated.  .Amos v. Board of School
Directors of City of Milwaukee, 408 F.Supp. 765 (E.D. Wisc. 1976). He also
certified his. liability- ruling for irdimediate appeal while desegrego'rlgn plans
were being developed.

1973 and was concluded on January

* o
In i'rg finding of liability, the district court held that, "the Board has

- =qnsistentty and uniformly adhered to a 'neighborhood school pohcy,' first devel-

oped-in 1019 " 1d. at 780, Howevpr the boord and odmlms'rrcm n

acted with the knov/le'(jg;e that the.total effect of their actions in
furtherance of that policy would be the segregation of black,and
jwhite swdents” in separate schools. . .because there was general
l'nowlm qe as to the racial characteristics of neighborhoods affected
by such decisions. . Jand] clternatives were available which would
have irsulted in schools which are presenﬂy predgminantly black
having substan#ally lovwer. proportionf. of thejr sfu:{em‘s non-white.
_Id at 788, ' .

-

f lhe Bogrd knew that adherence to the neighborhood school'pollcy
wou!d result in a high proportion of racially imbalanced schools but
believed, “in good faith, that such «a policy would .produoe the *best
possible educational opr)rrmr\ ities for all x’rudenfs in_the system,
N‘qm(i! 55 of raced Id.sat 308, : . 4
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Ci'ﬁng'for',(\lut_hori'ry""'rhe Eighth Circuit Court of Appeals opinion in the
‘Omaha case,3° the court held fhat even though the school board &l not been

motivated by any desire "to discriminate against or otherwise_'shortchgnge"

black students," |d. at 810, yet:

[The] Court -concludes ‘that the schoel authorities engaged in
practices. with the intent and for the purpose of creating and
‘maintaining a segregated school system, and that such practices had
the ‘effect of causing current conditians of segregation. in the
Milwaukee public schools. Id. at 818. '
Judge Reynolds claimed that he did not rely’ on the devices used in the
Austin, Omaha, Coney Island, and Kalamazoo cases,3! by .which intent was in-
ferred from allegedly neutral actions with natural, probable, and foreseeable
consequences of bringing about or maintaining segregation. - Nevertheless, he

cited those cases and added that the school board intentionally created and .

maintained a segregated school system by acting knowingly. He noted that the

"Bourd has been concerned about" the racial effect of the neighborhood school

~ policy "and has often discussed and considered racial changes in the system's
schools." Id. at 808.. Moreover, the Superintendent of Education and Assistant
Superinterident testified that the board and administration-were:
unalterably opposed to any form of forced integration [and have
never] in any significant way knowingly cooperated with any policy,
~ program, or law, either .federal or state, which had as its objective
“the integration of the races. 408 F.Supp. at 819. -

’ Fur'rher,' the court mentions; -

school oufho‘fies constantly alleged throughout this case thét cer-
" tain characteristics of black school children make their separation

from other children "reasonably necessary and desirable from an edu-

cational point of view"[to achieve quality education]. |d: at 822.

Specific violgtions cited by the district court included discriminatory assign-
ment of teachers, additions to black schools, and boundary changes that
confined-and contained black pupil populations, and the busin?g\a( black classes

Y
™

30United States v. School District of Omaha, 521 F.2d 530 (8th Cir. 1975),
vacated, 97 5.Ct: 2905 (1977), discussed at puge 28, of this booklet.

31

District of Omaha, 52! F.2d 530 (8th Cir. 1975);discussed on p.28;Hart v.
Commurity School Bd. of Ed., N.Y. School Dist. #21, 512 F.2d 37 (2d Cir.
1975); Oliver v. Michigan State Board of Education, 508 F.2d 178 (6th Cir.
1974), cert. denied, 421 U.5. 963 (1975).

%
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"U.S. . Texds, 532 F.2d 380 (5th Cir. 1976), discussed on p.8; U.S. v. School ~
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intact to "white" schools, where they were kept separate.. While acknowledging -
that for each allegation the |school officials had presented a racially neutral
explanation, the district court,went on to explain:

These and similar explanations on an isolated basis seem reasonable
and at times educationally necessary. In and-of itself, any one act
or practice miay not indicate a segregative intent, but when consid- -
ered together-and over. an extended period of time, they do. These

- acts, previously described\in detail, constituted a consistent deliber-
ate policy of racial isolation and segregation for a period of twenty
years. |t is hard to believe that out of all the decisions made by
school authorities under varying, conditions over a twenty-year
period, mere chance resulted in there being almost no. decision that
resulted in the furthering of \integration. -1d. at 819. ‘

The school officials appealed to the Seventh Circuit Court of Appeals,
which affirmed the ruling of the district court and rejected the defendants'
argument that the black schools woyld have been predominantly black irrespec-
tive of the unconstitutional actions found by the trial court. The appeals court
stated: o \ '

As we said in Indianapolis I, "it \Lpuld_be improper to allow the Board
to follow policies which constantly promote segregation-and then.
defend on the presumption of inevitability." Armstrong v. Brennan,
539 F.2d 625 at 637 (7th Cir. |976_\. o ' ‘

. The  defendant. school board mém‘bers pe‘ﬁﬂoned te have' the case
reviewed. The Supreme Court granted the petition, vacated the Jruling of the

. court of appeals, and sent the case back to the lower court for reconsideration
~in light of the Supreme Courf decisions in the ‘Arlington Heights and Dayton

cases. Brennan v. Armstrong, 97 S.Ct. 2907 (1977). The Court, in its per -
curiam opinion, called-for more explicit_findings on #he scope of the violation,

" stating: A

Y

The Court of Appeals, observing that there was "an unexplained
hiatus between specific findings of fact dnd conclusory findings of
segregat(ive) intent," stated that the District Court is "entitled to.a
presumption on consistency'" and concluded that the findings of the
District Court were not clearly erroneous. Neither the District
Court... .nor the Court of Appeals. . .addressed itself to the inquiry
mandated by our opinion in"[the Dayton case], in-which we said:
.S = - 2 .

"If such violations are found, the District Court in the first instance,
subject to review by the Coulrt of Appeals, must determine how
much incremental segregative effect these violations had on the ,
racial distribution of the Dayton school population as presently
constituted, when the distribution is compared to what it,would have
been in the absence of such constitutional violations. ..." 97 S.Ct.

t . ~
(? 2907. ~
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‘Omaha:  Applying Dayton ‘5 -

Like the Supreme Court's decision in the Omaha case, Milwaukee was de:
cided by a divided Court, with Justices Williarn;Brennan and Thurgood Marshall .
joining in a dissenting opinion writfen by Justice John Paul Stevens. In that

dissent, Justice Stevens pointed out that "it is-quite clear that after respectful
: ! ﬁ]{vq peci}
I

reconsideration the Court of Appeals remfiins free to re-enter 'its original
judgment.” Id. at 2208, The dissenters argted that Dayton, a case involving the
proper scope of a remedy, had no .application to the review of a liability
decision®2and that the lower court had already properly construed z\/oshmg'ron v
Davis, which set forth the same pr1nc1pl§ as to intent that was applied later in

Arhng'ron Helghts Id. The trial court Mad-found intentional segregation with
bySllt*i"l‘l'van\ ARRIede ft : ‘-

’

case at the time of the 1977 review by ‘the’Supreme Court) was developeq with
citizen involvement through a:Committee -of 100, under the guidance of court- .
appointed Special Master John A. Gronouski, who was also asked to supervise,
implementation. , By September 1977, olmosT two-thirds of the schools were
within the qundelmes set by the Mosrers report: 25-45 percent, black student.
enrollment, and [1-21 percent black faculty. Since the plan has thus far been
hased Iorgely on voluttary tramsfers to "magnet schools"--career-oriented high .
schools, and specialty elementary schools--the test of the. effectiveness of

The \MIIWGUR(‘P school dequre‘qohon plon (whxch was not a por'r %J_hé
w

‘magnet schools for desegregation purposes will come when Phase Il "is
implemented.33 :

§ , ‘L

. 4 P4 - Vd v

~On Avugust 10, 1973, the United States filed suit against the School
District of Omaha, its Gupermtendenf and members of the district!s Board of .
[-ducation alleging violations of Title IV of the Civil Rights Act of 1964 and the
:l4th amendment to the U.S. Constitution: The defendants denied the "

-olleqo'ﬂons conhtending that the ()rnoho schools were belng opero'red in a

rGCIGHy neutral manner. : .

o

’

<

p . .

’Z(D'f course, the dissent here ignores that aspect of the Dayton opinion dealing
with the duty of the lower courts to make fact findings sufficiently detailed
to enable an evenfuol determination as to the proper scope of remedy. See
Dayton 3d. of .Ed. Brinkman,” 97 S.Ct. 2766 /6197/) and the -discussion at
page 15. The Snr)rc‘mo Court normally does not review the -accuracy of -
findings of tact that a court of appeols has determined to be supported by the
record. Howover, it may require that the district court supply fmdmgs of

fact with sufficient mnmufv mnd it reviews the legal srgnxflcome of the
facts. :

-3 o \

3

After the Supréme Court remnandad the case to the Seventh CerUlT the (‘ourt
of appeals remanded to the district court, which.held new heorlngs on the
issue of inyent, and again found del;beroie segregation. Meanwhile’ the

_Special i\/m‘fprs office.has hr en flm:*d arid planning for Phase Il has been
g:qunr]pf] -
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" An mmul motion by The United States for a preliminary injunction was
denied. 367 F.Supp. 179 (D. Meb. 1973). Thereafter, a group of black students
and their parerts intervengd as plaintiffs représem‘ing a class composed of all
black Omaha studen'rs and their porem‘s. 367 F.Supp. 198 (D. Neb. 1973).

2

-

The trial was brief, as schoc)l desegregation cases go, beglnnlng on March
%} and concluqu on Morrh 20, 1974, 389 F.Supp. 293 (D. Neb. 1974). As in
.other Northern cities, Omaha public school segregation was never mandated by
“Statute, so the issues were (|) whether the schools were segregated, and, if so,
- (2)_whether that conditior had been caused or maintained by intentional state -
action. : : :

The school district, consisting of obou'r 60, SOO dtudents of whom 20
percent are block, includes most of the city of Omoho and t of Sarpy County.
There was no dispute that the school system was in fact Segregated, both as to
students and foculfy Dispute grose only over the issue of intent. :

[}

~ On October IS 1974, Dls'rrlc'r Cour'r Judge Albert G. Schatz ruled that the

ewence presen'red dld not justify a finding of intentional discrimination and he

, 1dlsmlssc=d the lawsuit. Id.  The district court's opinion reviewed evidence

concerning the alteration of elemen'rory attendance zones, handling . of
. overcapacity.enrollments, creation of junior high schooels in the 1950's, use of
optional attendance zones, special “transfers, faculty hiring and assignment,
cons'rruc'rno& of new schools, and relo'rlonshlps to racial po'r'rerns in housing. :

In each ared, the trial court either found no segregative effect or found
that the plaintiffs failed to présent evidence sufficiently persuasive to meet ﬂ'\e
burden requnred by Keyes: of proving ."an intentionally segregative pollcy'
practiced in a meaningful or significant por'rlon the school system." 389
F.Supp. at 305. Absent such evidence, said the dis rict court, the burden does
not shift to the'school officials to prove that their actions were not motivated
by discriminatory intent. Id. Judge Schatz added: : :
From all the evidence befora,it, and from reviewing the ‘many cases .
dealing with the segregation problem, this Courlt is convinced that
this record simply does not justify the finding and determination
that the school authorities. in question intentionally discriminated
against minority -students practicing a deliberate policy of racial
'segregation. Without such a finding, the law does not require that a
school system developed on the neighborhood plan, honestly ‘and
* conscientiously framed ‘apd administered,, withcut intention. or -
purpose to discrirminate rocnolly. must be set aside or abandoned
~ because a racial imbalance .in certain schools some'ﬂmes is the
result. Id. at 322, :

!
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The Unm [l States and the intervening plqlnhffs appedled the dnsmlssol
" ruling ‘to the Upited States Court of Appeals for the Eighth Circuit34 That court
reversed the ruling of the trial court and held that the evidence was. sufficient -
to create a presumphon of segregative intent in five areas, ruled that there was
no evidence in the record to rebut that presumption, and that therefore "the
segregation in the Omaha public schools violates the Constitution and must be
‘eliminated root.and branch.' " 521 F.2d 530, 537 (8th Cir. 1975). .
: f
According to the court of appeals, the evidence indico'red ngt only 'rho'r
. the ségregative effects were foreseeable but also that the s board hod
.conscious knowledge of the likelihood of a segregated faculty, 'rhe segredative
effect of site selection for new schools, and the deterioration of one high school
that was 96 percent black. 52! F.2d at 535, n. 8. Segregative actions dlso
included transfer policies requiring students to proylde their,own transportation
“and to be at the achievement level of the receiving school. Optional attendance
zones were provided in neighborhoods ‘that were resndenfi‘olly in .racial
transition.35 ' '

»

L ) - I3

3 The Eighth Circyit has jurisdiction ovér Federal cases arising in North -

h ' Dakota, outh Dakota, Nebraska, Minnesota, lowa, Missouri, and Arkansas.
3SDiscrir'm'hoto"ry housing policies did notserve as grounds for the decision. The

. court said they provided an alternative, however, foIIowmg precedents in

- other circuits (that are -therefore not legolly binding in the Eighth Circuit)

that~ attendance zones cannot be imposed 6n intentional residential

~discrimination, public or private. According to the court ‘of oPpeols,,
. significant housing facts were: L

T ’ ' .

e Housing in e Near North Side of Omaha was segregated por'rly due to
actions of the\Qmaha Housing Authority.

e Racial covenants were recorded in deeds, even-after 1948 when the
Supreme Court declored them unenforceable.
- »
% In 953 the State Board of Reol'rors promulgoted a Code of Ethics th-
‘favored one-race nelghborhoods. -7
e In 1960 sellers, were dllowed to cross out am on'ﬂdnscrlmmohon clause ln
sales agreements. ' : V.

-

S o
.o From 1963-65 sellers could include in multiple listings j}he word

"conditions" to indicate "white only." More than one-third of the listings
.. were so designated. 521 F.2d at 534-5.




, The. court of appeals went on to explom that, in Hs V|ew 'rhe 'rrlol court
hod failed to recognize properly how the "presurnption’ ated to the
evidence. Under the proper legal standard, said the appeals court, "a presump-
tion of seqreq,uhve intent arises on/n it is establishead that ocHoo. authorities

ave @nqqged in acts or omissicns, ¥he natural, probable qu foreseeable conse-
qgyences-of which |s 'ro brlnq about or. rnmn'ram segregation." 521 F.2d at 535-
36. ' . x

o

"@e court of dppeals then ordered the case sent back to the tial court
with ‘instructions to develop. a sysfemmde desegregation plan to be  fully
implemented by the 1976-77 school term. The faculty was required “to be
integrated by 1975 -76.  Under the plan, no school-was’ to have a black
enrollment greater than 35 pe\rcenf and _any school at present hovmg a black
enrollment be'rween 5 percent and 35 percent would be left alope. 521 F.2d at
47. .The U.S. Supreme Court declined at that time to reweﬁ appeall court
ieusnon, 423 1.S. 946 (1975), so the case went bock to Judge Scho'rz for the
development of a remedy. ¢ R) L .

. & " v ‘& . .

lThe Omaha Board of Education submitted a sys'remWIde desegrego'ﬂon
plan38on December 31, 1975. Affer publlc hearings and several changes, the
trial court approved 'rhe plan on April 27, 1976, and incorporated it as por& of
the desegregation order. 418 F.Supp. 22 ( Neb 1976). The judge commented, "
with respect to the process of developing the plan: ‘ '

-

-~

It should be noted, at the outset, that all the parties herein, and the

Board of Education and its Task Force, have gone about the assign-

, "ment of formulating a student m'regro'non plan- with exemplary good
faith, cooperation and sincere efforts to resolve the probléem. An
deersory approach has been minimal., "418.F.Supp. at 23-24.

The court also expressed-high praise for ‘a court-apointed Interracial Committge
_that had worked with the parties and 'rhe court in developing the plon. d. o'r 4,
n. 2. o

oy Af’rer the plon was gfdered, the plaintiff class of block students dppealed,
saying-the plan was inadéquate; |'r did not go far enough. The schookdefendants
also appealed, saying the plan was beyond the powers of the court; it went too
far. The court of appeals upheld the lower ¢ourt's desegregation Mtan--if was
legally jystified-yonh August 24, 1976. 541 F.2d 708 (8th Cir. 1976).

The pland which was implemented September 1976, included such
desegrégation tools previously. approved by the Supreme Court as rezoning,
magnets, new feeder patterns, and transfers promo'ring racial balance.  Planrs
for school canstruction, ‘additions, and closings ‘were “to be submitted to the

* court, which would retain jurisdicfion to ensure effective lmplemen'rohon. The
lack of |nclu§,|on of first graders was to be reviewed %pﬁe year to see if it is

o g ? !
)‘Olixcll,)diﬁg students in the first gracde. ’\

\
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constitutional. In addition,sthe court ordered . the development of dé{a'iled
logistical plans for transpoftation, health, safety, “security, special needs
transfers, home and school communication, curriculum development, movement
.of _equipment and instructional supplies,'modification of facilities, budget,
“monitoring,” a public acceptance program, and all attendant pérsonnel
i cohsuderohons.‘ _ , - -</ % i
: . - Yo 2
The defendant School '*lf)js. rict of Omaha subsgrdi >
" review by the U.S. Supferne Court® On June 29, 1977, the\Supreme Court in a 6~
‘3" per curiam opinion vacated . the judgment of the Eighth Circuit Court and
remanded the case for keconsideration. 97 S.Ct. 2905

AN

N

Ny The Supreme Court, in.its decision, pointed /to the district court's con-
clusion: that the plaintiffs "had ot carried the byfden of proving a delibero?‘e
policy of racial segregation.” The Supreme Court‘then mentioned that while the
court of appeals "generally occeéed these [the district cour'r's]’foc'r findings [,
in each instance, however, it concfuded that there was sufficient evidence un%er
the legal standard it adopted to. shift the burden of -proof to the [schodf
district]." (Emphasis added.) Referring to its earlier decisions in Washington v.
Davis3” and Village of Arlington Heights v. Metropolitan Housing Development -
Corp.,38 the Court said that in ordering and developing an "extensive plan
involving, among other elements, the systemwide transportation of pupils," the .
lower. courts had failed to address themnselves to the inquiry required by the
Dayton case, decided only. two days earlier, where the Court said:

If such.violations are found, the District Court. in the first instance,, -+ ~ -

subject to review by the Court of Appeals, must determine how S\

much incremental segregative effect these violations had on the ~

_racial distribution of¥the Dayton school population as presently

®» constituted, when that distribution is compared to what it would

have been in the absence of such constitutional violations. .The™
. remedy must be designed to redress that difference, and only if
“~——there has been ‘a system-wide impact-may- there be a-system-wide. . -~ _.

remedy. 97 S.Ct. 2905-6 (citcgﬁons omitted). T

Mr. Jusﬁc% Brennan, in a dissent joined by Justices Marshall oni Stevens,
argued that the lower courts had already properly interpreted Washington v. .
Davis and anticipated the reasoning\of Arlington Heights.. He didnot consider .

that the Dayton decision added anythjng new. ~ y \ 2
. \ ’ . "
_‘?7S_A_e_e page 6. .. - L Y e ...... , .....
| 385eé pdgg: t2. | o o | )

: 39ln October 1977, the court of appeals ruled that the desegregation of the
Omaha schools had been intentional, under the legal standard laid down by .the
Supreme Court, and sgat the case back to the district” ¢ourt for a fackual
determination of the inéremental segregative effect of the violations and the
designing of an appropriate remedy. 565 F.2d 127 (8th Cir. 1977).

. ' o Y I .o
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Some?oncl,)asions on the 1976-77 Supreme Court Term .t ’ ‘!‘
~ , . .
'\64\&.& six’school desegregation cases adgdressed by the Suprem?Courf in

in the 1978<77 term, all reached the Court on %fiﬁon of school board or

State defendants who had lost in the courts of appeal. In five of those cases,

the Supreme Court vacated the lower rulings and remanded for forther actions:

In one,"Detroit, it affirmed the lower courts”actions. It did rot reverse a single

-school desegregation decision. 1t is therefore feasiblé, though perhaps not

E,kely,‘o that in each instance:where there was a Supreme Court remand the

lower court could, after reflection, .reissue its original opinion or could reach

.the same decision but support it with a*new opinion more clearly relating the
facts of the case to the appropriate standards demanded by the Constitution and

the Supreme Court. ’ ’ -

: It is important to note, as did Mr. Justice Brennan in his concurring .

opinion in Dayton, that: -+~ = . '

. The Court today reo’ffiﬂs‘ the authority of the federal courts "to
grant appropriate relief-of this sort [i.e., busing] when constitutional
violations on the part of school officials are proven.". . 3t is clear
from the holding in this case, and that in [ Milliken II], also decided
today, that the "broad and flexible equity powers" of district courts

" sto remedy . unlawful = school’ “segregation continue Unimpaired.
97 S.Ct. at 2776.: / R -

|

The IdMdmark stchool decisions .in Brown, Swann, and Keyes remain intact
in their holdings that state-mandated segregation, whether by statute or, by
other intentional efforts of schoox officials, is constitutionally impergnissible;
and, ‘when ittis found, Federal colrts continue-to Pi]ve'bh)od power to order
“whatever remedies are necessary to eliminate all vestiges of that segx(eggion.
v - , v s

~ c ¥

o ) . . 3

3
. . ~ . ) - -

™

‘x.{ - ) . ) ' " - ’ﬁ.’ | ‘.’ "
40 o e P
See the discussion of Judge Rubin's order in the Dayton .case, on page 18,.

which dismissed the case oﬁer\remond from the Supreme Court.
!
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/' PART Il. CASES OM WHICH THE SUM"{EMEJCOURT'DID‘NO'T RULE'IN 1976-77

- Lovisville, Kentucky: A Metropolitan Plan Continues v

5
51

The suit seeking to desegregate schools in the Louisville area began as two
separate lawsuits, one_dgaindt the Jefferson County school systentand the other
against the schoo! district for the city of Louisvilie. Initially, the trial judge

~decided that the.city and county cases had 4o be litigated separately, dismissed
bothvlcwsuifs,gd entered judgments on behalf of the respgctive school boards.
In December 1973, this decision was reversed by the Sixth Circuit Court' of
Appeals, which ordered the district court to consider a metropglitan remedy.
Newburg Area Council, Inc. v. Board of Education.of Jefferson County, Ky., and
Haycraft v. Board of Education of LoUisville, 489 F.2d 925 (6th Cir. 1973). In
reversing, the Sixth Circuit first looked at the county school syst&m and found
96,000 students, 4 percent of 'whom were black and 65 percent of whom rode = -
school buses to and from school. ' The county school board argued that the tw
or three elementary schools that were predorpinantly black had become so
because of changing residential patterns and not because of board. action. The
court acknowledged that if residential changes had been thé sole reason for the

~ existence of -predominantly black sctools within the cqunty system, then there
would be no constitutional violatiort. However, the ceurtspointed out that -one
elementary school*had 're‘moinea black since'before the Brown decision of 1954,
despite the board's' affirmative duty to’ desegregate. Once state-imposed
segregation was found to have exisTed in any school 4n they district, then all
vestiges of the 'staTeximposed segregation were not eliminated as long gs ‘the
school remained on«zeﬂ\—b@ck school. The court stated: . '

Since the Jefferson County Board hgs not eliminated all vestiges af
- state-imposed segregation from the system, it had the affirmative
£ responsibility to see that no other school in addition to Newburg ,
_would become a.racially.identifiable black school. --lt.could--not-be- ... ey
"neutral" with respect to stydents on assignments ‘at -[the other . _
4 — -~ ~elementary schools]. ~ It was required-to insure—that neither-schoot-——+——~
would become racially identifiable. 489 F.2d at 929.

The court of appeals went on to examine the Louisville School District,
which at the time of the Brown case had operated a rociolfy‘ segregated system
as then required by Kentucky law. Despite so-called "integration" plans adopte
in. the intervening years by the Louisville Board of Eduéation, the court found
that over 80 percent of the schoels in Louisville remained racially identifiable
in a school system that was 50 percent white. Since the effects of pre-Brown
state=imposed racial segregation stll remained in fe Louisville sghool system,

© “the Sixth Circuit also reversed fh/e trial judge's d'iSn;]iSSG] ofithe suit against the
J ; )

Louisville BOF\J:d of Education. LS

R : %, ,

The district court then 'orgler@d the prepaftion of a rernedy for the
ermetropolitan area as o whole, noting that neitifex Louisville ner Jefferson
County 'rw.gd a unitary school systemn and that_bgurdartes between the two were
N g a ‘

. 4

P /

¥




(' not sacrosanct since 'rhey had beeh disregarded for purposesiof segregohon
», Children had been sysfemohcolly busecLocross fhe boundory to segregmted

schools 1 Y

U . 717 (1974), which pro ed ap order for cross-district busing, -absent .
rdistrict consfn‘uhonol viot, ions or violations by al{ the districts subject to
fhe order. Because the order in-the Louisville and Jeffergon County case
covered all school districts in Jeffersom County, the Supreme éourf vacated phe
order and sent the case back to the Sixth Circui for reconsideration in light of
. Milliken I.  ©n remand, 510 F.2d 1358 (6th Cir. 1974), the Sixth Circuit
alshngulsﬁed the facts mvolvmg LOUISVIIIe and Jefferson County - from the
snfuohon in Detroit, and wrote: - . 4 ~

A vital distinction befwken Milliken and the present cases is that in
the former there was no evidence that the outlying school districts
had committed acts of de jure segregohon or that they were opera-4
ting dual school systems. Exactly the oppositelis true here smé?)
both the Louisville and Jefferson County. School Districts/
have. . .faHed to eliminate all véstiges of state-impdsed segregation,
Consequently, as. contrasted with the outlying Michigan districts,
they are guilty of mommmmg dual school sysfems 510 F.2d at
" 1359. , . . , ' J

Meonwhlle, the U. S j e Court nssued its flrsf De'rron‘ decision, 418 .. .
i

- :
NN .

A The Sixth Circuit also nofed ﬂ\e lmpormnce of 4he county as‘the primary
unit of government in Kentucky and four 'rho'r ere were only’ two schoo
systems involved, not 53 separate districjs a the Detroit metropolitan area. e,
~Thus a metropolitan remedy- was ﬁgﬂwelsfrohvdy ‘yncomplicated. | The ‘court ™

\ " then re- em‘eredé substantially its<prior oplnlon from 1973 and ordered fhe
dlsmct coort to fgrmulate a remedy, stating: A\< .

[Nio Jushfl ation oppeors for permn‘hng the city ‘and county school

&dlSTrICTS inf Jefferson County to remain completely autonomous Jf
the effect/is to lmpede the process of desegregohng fhe,,schools of
the county| as a whole. ig__ at. I36I

The lLouisvilie School District then dissolved n‘self and the Kentucky
7 State Boord\o\fgducoﬁ'on ordered thg Jefferson County Boorﬂ of - Education ‘to
*y Mmerge with Suisville's Board of Educohon to create a school system that

, would be 8l percem‘ white. :

g

Y

\\. i ’ ”’ . e 3
l ’ -x ~. " . ) "4
IAlso in the #&cord, not the bos;s of the decision, was evidence of official -
_actions that contributed 16 egoted’housmg . "\
Lo : ¢ ‘ ' \ (\
s~ - T .
| 36 \ ST
. { . J/ .
Jd ‘




: In April 1975, the Supreme Court denied certiorari.2 42| tU.S. 931. . On
July 30, the districy court ordered’ a countywide desegregation plan to be
garried out that fall. In so doirg, the court rejected partial-day djfegregoﬁon
“as failing to eliminate tally identifiable schools and exempted frpm tigg plan
the small Anchorage Iny
~ evidence that it had discrim

pendent - School District, because there was no
inated. o B T

The plan, develop%j with thé aid of Jefferson County defendants ‘and
*demographic experts of. the plaintiffs equires elementary schools to be [2-40
percent black and secondary schomls’rfo‘be [2.5-35" percent black. Judge
James F. Gordon said  his criteria for a satisfactory - plan’ were fairness,
predictability, and school and neighborhood stability. Exempted from busing
were all pupils attending: 16 elementary and 12 secondary schools that were -
< within the racial guidelines, ~While planning time was short, a significant system -
| was estgblished so implementation of the plan could be itored by the
plaintiffs, by the court-appointed Masfer, and by fhe‘cmhe plan was
-affirmed by the court of appeals on August 23, 1976. Cunningham v. Grayson,
541 F.2d 538 (6th Cir. 1976). The plan at first postponed desegregation of firsi- .-
graders, and theén exempted them enﬁﬁly’from the plan until there is a
® countywide kindergarten progras. PlaintifTs are-éhallenging this exemption:

- a . L G

) ‘Megnwhile, on May 4, the court oppgm‘ed the’ monitoring committee,
which quigkly got t3-work. By. August 2, the committee's report had been filed
- and accepted, finding'28 elementary schools out of compliance during the 1975- -
76 school year. o . ‘ . : S
L .The.defendants -argued that ‘thé 28 schools were not within the,quidelines
~becdwSe of residential mobility, not deliberate school board qcfion;‘/d{wd that the
* -Supreme Court's ruling-in the Pasatena case relieved the school board of any
. duty to reassign children annually, to maintain set racial ratios. However, 'rhe‘_
“court ruled that, unlike“Mthe situation”in the Pasadena case, Jefferson Coum‘)(
hod' never achieved d-'unito/ry school ‘system, So the court need not determine
what caused the unbalanced enrollment. The defendants were ordered to bring: |
the 28 sc‘l@o'ols into compliance by busing 200 additionggBlack children. The °
. order was affirméd by the coufNof appeals. 560 F.2d 7550@; Cir. 1977). . ’

Wilmington; A Metrbpolitan Remedy for 1978-79 . .

. 4 . . ' . L :
Besides ‘the Indianapolis czj_se (see p.l4),the ?’nosf important-development™ - -

since - 1974 involving claims for, metropolitan relief have come in Wilmipgton,

- . Delaware. The desegregation case began in State court as Gebhart v. Belton, 33
»Del. 144 (1952). This case was consolidated with cases in several ofher States
that were segregated by State law and de,cided‘bz the Supreme Court in May
1954 along with Brown v. Board of .Education. ' A new case, Evans v. Buchanan,

L ) '. ) \ ; /\’~ ~

N e . »o . .
2ln seeking review by the U.S. Supreme Court, the party that lost in the court
below applies for a"writ of certiorari," which the Supreme Court gfants if four

justices faver the action. - -
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wag;- filed-in. 1937, charging failure to dismantle, the dual schoot. system in’
‘compliance ‘with. the Brown decisions. ‘Subsequently, in the course of this
litigation: spanaing more than two decades, the city of Wilmington entered the
_case as a pltintiff, and suburban New Castle County districts were joined with
_the State as defendants. : R e

1

In 1974, three=judge Federal court held that a 1968 -Delaware statute
that authorized the State Board of .E.ducation fo reorgdnize and consolidate, gny
school district but Wilmington was unconstitutional in excluding -Wilmington. -
379 F.Supp. 1218 (D. Del. 1974). Intehtional action was inferred from the con-
text, which includedythe fact that the Wilmington school district was more than
two-thirds  black af tHe dime the law was enacteds and remidins the only
majority-black districfiin ftlie State. “Thus a unitary school system_had been

effectively blocked. The'¢ourt held that no compelling state interestjustified
traintdining-a sacrosanct line between city and suburbs since the line had been
breached bften for ségregative purposes. "Moreover, the Supremé Court. had-
“held in Morth Carolina State Board of £ducation v. Swann (Swann I1), 402 U.S.
43,745 -{1971), that a Stdte l_gQgisllc’rure cannot impose restrictions on._a school
board's authority to operate a>unijary system or to disestablish a dual $ystem.
“in Wigninigton, where dbout half of all black students in Delaware live, there .
‘were unternedied violations--schools Sthat had been one race by law prior to
 Brown I remained racially idéntifiable. The court ordered the preparation of
Wilmington-only and interdistrict plans. 393°F,Supp. 428 (D.-Del. 1975). The
Supreme Coyrt, affirmed this decision without issuing an opinion, 423 U.S. 963

(1979), R , o

Q@ .

-

" Following the Supreme Court's decision in Millikeri 1,{seegp. 22 and 36), -

the lower court reiterated its findings of inferdistrict’ viotations. These .
included evidence of cooperative action by the “Wilmington and- Mew_ Castle
County school systems to send public "school children across the city liné to
- segregafed schoolsy a recent State baw 1o pay.for interdistrict transpor tation of
.. parochidl school childr «it, which aided white withdrawal from Wilrmington public

v.,"schoolé; ‘ahd actions by, other public officials contributing fo segregation of
public and private housing in city Qnd»suburbs,bfosfering race neighborhoods
and rest¥icting public housirig to the cen 'rr;;}»cify. : I :

in Mav 1976, the disiriel gourt ordered 'rijle'odop"t'ion of an interdistrict~
plan involving thetl ! suburban @stricts. 416 F.Supp. 328 (D. Del. 1976). This ~
decision was affirmed by the cour ¢ appeals, and_the State was orglered fo
submit a plan. With repeated delays and the failure?Qf the State to produce a-
plan that mei constitutional standards, implementafion was postponed until
Septernber 1978, 435 F.Supp. 832 (0. Del. 1977). Wha the .S\_JpremefCQuri
refysed to review the latest decision, 28 5.Ct. 235 (1977, the way was cl?eog/fro‘f
implementation of the plan approved by Distriet Judge Murray M. ScHwartz on
Jaduary 9, 1978, - The district courd reicoted g plan - developed by the New -
Castle County DManning Beard of T ducation that would have left white studentis
in their home neighborhaods for ten years and black students for two, with
Wilinington sohools naver nsad fur primary grades. or seniot high school, despite”

' B ! i .
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“a location of Wilimington high school that was ideal for ,ujosoqr(*gohon, purposes.

,.The judge n;)Ted that*the board's plan deferred to senﬂmem against busing small -

children by yas apparently, insensitive to busing small black children While the
rourT found Some. disproportionate bbrden unavoidable because’ of the smaller
capacity of sc hools that are now predominardtly black, it said the burden should
not he m«*msnvp where q prac tical ﬂlrernuhve* ex:s'}s :

~ The plan that will be irnp!(-)r'ﬁehtex'i September 1978 requires busing of -

biack children for nine years, while insuring use of Wilmingfon %chools for the

full grade spar o addition, the court followed the Supreme Court! ad in
Milliken T (5 a?”;]ﬁ'f ordered the State o provide money for od ~ational
prﬁgmm,x fo oveccomethe @fects of segregation and to prevent resegregation,

Included were nsorvice training of administrators, faculty, and other staff;
special programs for re 2ading (md(ommunmm‘ion 5k1Hs that do nof empioy
roeseoregativie pelictices; curricufum and materials free of’ blga and reerCr§11
/(!ulw,‘n, eifective, .nondiscriminatory counseling  to - prevent
rescqrizgatiofi and to promote the nondrsunrmnnfory offering of’ &cmonol
trainingapd eolleqge preparatory progr aimns; nondistriminatory pdlicy >on neéw
school construction, additions. anad closings; hurhan relations programs  fdr
students and teadgM®(s; a nondiscriminatory disciplinary code,” procedures, and

Cpractices; and O/n»uswqmwm' ,of staff to eliminate racial identifiability of

/.

faculties. . . . . .
5 .

Also necessitatad by the State legislature's iruqcﬂop, the court tacklgd the
ditficultios arising from widely dispdrate local tax rates’in ihe [l school dis¥ricts
that were consolidated for purposes of deseqreqohon Faced with vi)&uol
anarchiy if nothing was done, the sourt s set a maxirmum rate within the range of
rates previously s-xisrmq in the separate districts, leaving the remaining deci-
sions 1o the new school board.  The court decllned to set up a raechanism for
monitoring irmplementation but kept jurisdiction in the case-until the system is
deemed complately unitary, as desnonsirated over a reasonable pe&md of time.

K

(%?ﬂ )

- B N ’ ° . R
/\mw profoncsc jnvnst qm‘xO) by the Department of Health, Edueation,

i /walf-'ur‘ (- W) in to purported violations of Title VI of the Civil Rights Act

(42 V)S.008 20004 and ~fforts by ihe »1(}1:1 of Massachusetts to implement the
Stare's Racial Imbalance Act (Mass, G, CU 71 § 37C, 37D), the NAACP filed
suitdn 1972 on behal of-hlack Boston pub,l;c school crhﬂdren and their parents:
Fhve plaintitts alleqged that the leadership of the Boston School Cemmittee and
the Suporintendentset Soio violated rights under the 14th_amendment,  Of
riore thai o doyen decinions in this case, the most important one set out in
detail the aciions of ihe Boston School Committee that constituted de jure
seireaation. Morgan vt lennigan, 3791 Sgipp, 4 K0 (D, Mass. 1974). [As in some

S, the SOl baneged narnes as chairmen of the Boston School

+

- . - - g T N .
Coroat b cone and-aent, The Thost decision was af firmed by the First Circuit
: ‘
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regation process,  Judge Garrity has been

cerynuntty involversent in the desesg
working toward turning the monitoring funclion bver to the Boston School
Comimittee, but the effori has been impeded by The "persistent failure of the-
school ~committee to orgunize and staft a functioning Department of
fmplementation--un entity within the school systern which should be capable of
effectively implementing the desegregation order of  the court and advising and
imonitoring schoeol depwrfinent personnel in matters concerning desegregation,"
“May S, 1977, p.. ' ' ' - .

Lio Conriny's decisions o this case that were appealed have been
Porhe Soprene Coort has declined to review

Frirsvedt oy The Firstol oo, o e
ISR ’

Y

’ 2

the Bufralo Poblic Schools, Arthur v,

(WL 1976), affirmed in part, reversed in
o : 1978), iHesrates swo cormrmon characteristics of
deseoregaiion cases, Dirst, ar the liability stage, ‘a unique fact pattern
o in cach idorthern eity, atter the, plaintitfs have plumbed ifs history.
Second, af ihe ceinedy stage, the courd 1 seen irying to develop and enforce «
olan that-will safeguard constitoticgnagl righis, without becoming a "suger-school
Board® {415 F.5upp, at 910). ‘ o

Fhie 50l was brought on behalt of black and whife parents of children

el ending The Sottalo publie sehools, the Uitizens Council for Human Relations;
~ i ranch ob the TIAAUR against the State Commissioner ™ of
Cuocdtion and Poard of Regsnts, local school officials, and the Mayor and
Ceommon Council of the City Al the parties agreed that severe racial isolation
existed i the school system, Of 77 elementary schoolse, 55 were 80-100 percent
of one race, Five oot of six junior high and middle schools, and seven out of 13
Dighe scohaools wore ROG00 pareent one roce, although-the entire school systern

3 !

was dhimost ovenly divided (47 percent nonwhite).,

o the 1o

The only issue Lefore the court was whéther the segregation came abbut
infentiongity, Chief Judge Jonn T, Curtin decided thdt it had, Practices com-
rmon o orher school systems woere evident, such as failure to recruit minority
persons and assigning black icachers to black schools (415 F.5upp. 943-948),
manipulation of zone bdundaries, and the. selection of sites for new schools with
the knowledge that they would cpen over whelmingly minority, where practical,
bras segrogative alternatives existed,  Uptional zones were created in white
resitlenticl areas acar schools wilh large numbers of minority studenis, thus
permitting  white “Stodents  to transfer ool and. increasing  the  racial
identitiability of the schooi. 415 1 Supp. 956-941. Discriminatory admissions
procedures were alse foliowed for vacational-technical schools, 4157 F.Supp.

OB 19473, i
J B e
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Blacks were concentrated in vne high school by a language-transfer pollcy
that was perhaps. unique to Buffalo. (Described 415 F.Supp. 926-930). As a
white art predomlnonrly Polish neighborhood began to grow increasingly black,
the scheol bodrd fostered the racial identifiability of' the nelghborhood by
making' the high school even more heavily minority than the neighborhood.
Since 1960 -East High School offered no "special language" courses--Polish,
“ltalian, Hebrew, Russian--allowing anyone to transfer to gnother high schesl
that of fered those languages. Special action by Pupil Personnel was requiréd,
-although that office did not'check to see if pupils actuatly studied the langudge
at ‘the receiving school. = Pupil Personnel repeatedly suggested to the
Superintendent that Polish be taught at East, and the U.S. Commission on Civil
Rights notad in 1963 why East High School was overwhelmingly black.”-By way
of contrdst, in other geographjc areas of the Buffalo system, language programs
were lnshi‘ufed in re esponsg to needs, making transfers unnecessary. Although
the fanguage- transfer policy was finally ended in 1972, the judge reasoned that

“ it was no excuse for the school bodrd to point out that white students qC
ing

refuse to return to East High School, since the board was resporymble for m
the school 99 percerit minority, knownhos a "black school." -
{ s
The responsibility of defendants o'rher than focal school authorities.was

ralso established. The city government used its power to control funds.to stall

and inmede integration. The dctions of the State Bogrd of Regents and Com-

missioner in enforcing State integration laws, according to the court, "weave a

saga of much tatk and insufficient action"; 415 F. S%{;j) 949. The State had

authority to remove the school board or to withhald funds. However, the ruling

that the State shared responsnbnl was reversed by the Second Clrcun'r Court of

Appeais® 3573 F.2d i 34 (2d Cir. /5) ,

Evidence was aiso taken on the segfegofive housing policies of the Federal
Government, Buffale Municipal Housing Authority, and the real estate industry, .
not as a bosm for the underlying proof of state action as a caude of segregation, -
but to-refute the school board's sole defense that it had innocently imposed
neighborhood school pupi, asgignments on fortuitously segregated residential
pﬂf‘remx The district judge noted that the city cannot hidé hehind a policy it
has power to aliev:ofe, 415 F.Supp. 968, adding that “scribed 1. e

* doctrine enunciated in the two judicial circuits in the Soi: A

A résidential racial discrimination exists, it is imma:ciial that it
usulr\ from pl ivate action. The school board cannot build its exclu-
sionary attendance areas upen private racial discriminafion. 415 F.
Supp. ai 968, citing DBrewer v. Schooj Board of City of MNorfolk,
Vicginia, 307 1 2d 37, K1-A2°{(hih Tir, 1968) (en banc).s

e e e \

. .
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‘ When the segregated housmg patterns are the result® of "state
-action,"- we are faced with double discrimination. 415 F.Supp. 969,
citing U.S. v. Texas Education Agency, 467 F.2d 848 863-64 n. 22

(5th Clr J9727 (emphosns in original).

<
“

.These possages——whlch are not ‘isolated and rGre references  to housing-- .
are wor th noting because there may be some publlc misconception that fheqfssue
of segregated housing is a novelty that did not facesthe cour ts until school dese-
grggation cases 1urned 1oword the Nérth,

The remedy ordered by the court provides for compulsory racial balance
of high schools and voluntary measures at the elementary level. There- are
mogn%elemem‘ory schools, a "quality integrated education" program, and one-
way busing that predates the desegregation ggcree and permits black students.
to” transfer from core-city to peripheral /predominantly white "elementary
schools. Plaintiffs are cholfengmg the effectiveness and the disproportiondte
burden of the elemenforyltronsfer programs. -

2

Cleveland
In- 19773 a suit was filed on behalf of black children:in Cleveland against
several S¥ate political and educational office holders and the city Board of
Education and Superintendent, alleging that they operated unconstitedionally
segregated schools and followed policies, practices, and customs that %d "the
purpose and effect of perpetuating racial and €conomic gregohon." eed v,
Rhodes, 422 F.Supp. 708, 712 (N.D. Ohio 197). All parties agreed that the
scboo!s were in fact oegregcn‘ed since 92 percent’ of the bjack children of
Cleveland attended schools that were more than 90 perc ninority in 1975,
Faculty and administrative assignments increased the racial identifiability of
schools. The only issue at trial was whether the defendahts were résponsible.
Chief -Judge Frank J. Battisti held that the Sfcn‘e and Iocol education off:cnols
wére. ,

~

In some instances, the segregcr nurpose or intent of actions was clear.

In others, the judge reasoned th: # sumption of segregative purpose arises
when it is estobllshed that tl =i, jwobable, and,foreseeable result of offic-
“tal action was an increase i petuation of segregation. The presumption
could be rebutted by a:she ¢ that the particular actions involved a consistent
..application of racially et ui prmcxples. Although the schaol board argied that

it adhered to a newviral neighborhood school policy, the judge found that,
especially in handlii-g problems associated with ovefcrowding, there was no.
policy at all as to desirable enrollment or geographic uhit to be served, and that
other policies wcre applied very flexibly to segrega ut seldom to integrate.
DYscriminatory policiés noted by the court included the use of im‘o\{f bus-
ing of entire classes of black children; selection of school sites in the middle of
ghettos, making inevitable the one-race composition of newly opened schools;

N
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changes in <1anr(\ig/1( ¢ ,zon¥s and district boundaries that fostered segregation;

closing schools and rea signirtg students in g segregative manner, use of building
additions, private rental facilities and portable .classrooms To“"’bvmd sending
children from overcrowded schools to schools of another race with available
space; use of optional zones and special transfers to permIT ‘white students %o
transfer to white schopls; s€gregating students by conversion of board-owned
facilities to other uses; changing grade structures to effect racial segregcmon-
and- 5eqreqcmon of staff.

- The State \KOQrd of Education was implicated in .approving subsmndord
double sessions during the mid-1960's, the court finding that most of the schools:
affected were predominantly black. The State board was also awdre of segre-
gated conditions throughgut the Cleveland system and, according to the court,
knew that it had authority to revoke school charters and withhold funds to brlnq
about change. But the board did not act.

* The gour) also noted that the school systern had, in several ways, contrib-

“uted io the racial identification of neighborhoods.~ By parhmpohng in planning

sites for pudZIx(_ housing and.schools, school officials helped create racially seg-,
regated housing, These actions mere in addition to those of other governmental
O()ﬁ‘n(‘lt,\ that promo*vd segregdtedhqusing.

!

In July I97/ the Sixth Cnrcuw@ourj of Appeals, without reversing, vacat-
ing, or staying fhe original, l97p decision, sent the case back to the district
court in light of sgveral recant wupremc Court decisions, lncludlng Dayton (see
p.15). The court of appeals notedthat the 1976 district courT opinion had been
"exiensive and careful” bot »quested that there should be specifically
numbergd and tabeled findings of fact and conclusions of law that the Supreme
T ourt seemed to want. A new decision, still finding that both the State and
local school officials had violated the C OnSTJTUTIOn was released by the district
court in February $978. 1t was again appealed dnd was argued before The Sixth
Circuiton June 20, 1978, A decision is expected before school opens in ine fall
St 1978 ) N

Judge Battisti tound that the violations hove had systemwide impact,
based on Mover 200 separate instances of intentionally segregative behavior
occurring in every pdrt of the district at all grade levels. . . ." Seventeen types
of discriminatory actions were enumerated with great specificiTy, including

citations to exhibits in the original irial record. Aciions with the natural,

probable, and foreseeabie consequence of segregation that céuld not be
explained by reasons other than race were deemeed purposetul segregation.
Responding to the Supreme Uoor t's mandate in Dayton and the Sixth Circuit's
rernand ordes. Judge Battisti raled that the "incremental segreqgative effect” of
fh\ cotdil nnl violations in Cleveland was 100 percent, thus requiring.
SVSTDmWIdﬂ remedy. i

% .. M . <. .
Meanwhile the parties were ordered to continue preparing desegregation
plans, foHnwm( it miolmj;ﬁ issued by the district court on December 7, 1976, As
Al
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a first step, 700 teachers and 50 administrators were reassigned in September
1977. On February 6, 1978, Chief Judge Battisti also approved a desegregation
plan to be implemented fully in thé fal{, of 1978 rather than over a 3-year
period, as the defendants,had proposed. ) A

Implemem]oﬁon"of desegregation in Cleveland, the judge repeatedly [ndi-
cated, was complicated by the district's $50 million operating deficit, which was. .
the result of a "lack of managerial skill! and a "primitive" financial system--not
of 'desegregation. - m .

. - " N

After several missed paydays early in 1978, the system\ was able to
complefee\{he 1977-78 school year only because the State in April advanced all
the State assistance funds scheduled for the fall of 1978. Unless a lewy (q!\reody
twice soundly defeated) is passed this summer or new .otat€ §id- is \pravided,
there appears no way that the Cleveland schools will hafe sufficient money fo
,operate through the fall of 1978. ’

In response to school board claims that desegfegation would disturb the
quality of education in Clevel , the judge concluded his February é opinion
with the comment: . '

It is painfully clear that no amount of desegregation could harm.this

school system. It is the sincere hope and belief of the Court that

when desegregation comes and the constitutional rights of plaintiffs

are restored, the rights of all pupils and parents to administrative

competence, financial stability, and academic excellence will also

be restored. . .. ‘ <

The district judge, frustrated by what he perceived as a lack of coopera-
tion from school officials, ordered the Cleveland board in April and May (1) to
create a Department of ‘Desegregation Implementation, (2) to hire Boston's:
Dr. Charles Leftwich as a deputy superintendent in charge of that d&partment,
(3) to hire seven persons desired by Dr. Leftwich for assistance at salaries of
$23,000- to $35,000, and (4) to furn over operating control of all major school
departments to Dr. Leftwich and his staff. On July é the Sixth Circuit vacated
the latter two parts of the order on grounds that the district judge had exceeded
his authority by encroaching on the province of educational authorities.

Following the ceur# orders placing most of the power in the hands of Dr.
Leftwich, long-timeleveland Schoo! Superintendent Paul Briggs submitted, his
resignation effective June 30, 1978. Preparation for systemwide desegregoqion
in Septersber 1978 continues under the direction of Dr. Leftwich.

» .

The plan adopted by the codrt in February was based on the third pldn -
mitted by Cleveland school officials. The court deemed the first two clear
unconstitutional, invoiving voluntary, part-time desegregated experiences. The
school board has been reluctant close as many schools gs declining
enrollment, cost exigencie(i and desegregation planning would w, rf{mf, in the

2 ' .
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interest of preserving neighborhood schools. With some modifications by
Special Master Daniel s McCarthy, the approved plan is similar to those
adopted in Detroit and“Wilmington, including nine educational cdmponents.
Besides. ordering pupil regssignment involving transportation of about 52,000
students, the plan providgs for nondiscriminatory festing; a reading program
that does not resegregate; specially -trained counselors; magnet schools;
cooperation ‘with universities, business, add cultural institutions; means {o
effect nondiscriminatory participation in extracurricular activities; statf
development and student training in human relations before the end of the 1977-
78 school yearj.a code of student rights, respongibilities, and discipline with fair
procedures forsmplementation, demonstraied by statistics to be supplied to the
court; and a school-community relations program. )

The court gave four reasons for its far-reaching remedial plan: (I) to
remedy the academic effects of prior segregation; (2) to ensure that existing
and future prografs will[Fbe administered in a nondiscriminatory manner; (3) to
‘maintain a secure integrated school environment in which the rights of all
students are protected; and (4) to guarantee that the cdurt-ordered provisions
@ e fully implemented (Febl 6 opinion, p. 73). The cour? also stated that "the
defendants shall not assign students to ability groupings where such assi men
results in racially segregated classrooms." Judge Battisti emphasized #hat the
degree of detailed intervention by the couri was necessitated/by the school -
authorities' inability or unwilliggness to plan for desegregation. ‘

Columbus, Ohio )

_/This suit was originally filed in 1973, and the NAACP interyened on behalf
of additional plaintiffs in 1975. As in Cleveland, State as welllas | school
officials are defendants. In March:1977, Judge Robert H. Duncan held, that the
State Board of Education, State Superintendent of Public Instructionyand the
local board were responsible for deﬁriving’ mindrity children in Coluinbus of
their riggts under the, l4th gmendment. Penick v. Columbus Board of
Education, 429 F.Supp. 229 (5.D. Dhio 1977). A 5
—_— . -

No one disputed the existénce of racial isolation in the Columbus schools.
Seventy percent of all childrer, at the time of trial, were in predomindntly one-
race schools (80-100 percent/of one rdge). The staff was also segregatad\ The
crucial issue was whether ségregation Jexisted as a result of deliberate ern-
mental action. Judge Dufican specifically invoked the Keyes presymptio
p.18 ), then ruled that the defendant school officials hc " failed to prove\}/'nm

the present admitted racial imbalance in the Columbus Pyblic. Schools Would

/2 ¢ urre. :ven in the absence of their segregative acts and omissions.' 429
I .Supp. at 260. As evidence of intent, the court locked at the board's reaction
to complaints. The Ohio Civil, Rights Commission had issued a formal
complaint, and in 1974 arrived at a consent agreement with the Columbus
School Board jto desegregate faculty and to distribute experienced teachers
fairly. The “ court was convinced of segregatory intent in, the board's
Junwillingness Tg reassign or recruit minority faculty before the commission's
action. o

Lé .
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The judge also gave weight to a history of gerrymandering of school
boundaries before Brown and remedial efforts the court deemed grudging ard .

inadequate. In 1967, the board permittad (but provided no transpor tation for)
voluntary trqgnsfers, Aftgr six yeors,/'rﬁg\;n;licy had little integrative impact,
yet the board would not {o,further. In 1972, the Columbus board refused to
-change its policy of makifg integrated education available, to one of providing

it. Opportunities for int ted education were offered through magnet-type
learning centers and distrjctwidecareer centers, all 'voluntary. The board voted

down a proposal to creaté an advisory committee to ensure that site selection
for new schools would be integrative. In April 1973, continuing past policies,
the "Columbus Plan" was adopted to allow four types of educational
alternatives. Transfers could be:obtained for racial balance or for vocational,.
educational, and occupational programs. In 1975, two years after this lawsuit
was filed, free 'rronspor'ro(;rgn was provided for the first time for -full-day
transfers for/purposes of ra®ial balance. All these efforts did not appreciably
lessen rocic%solo'rion. ° _ - RN

Although the court rejected the plaintiffs' argument that a neighborhood
school policy superimposed on privately segregated housing made thé ‘board a
participant in discrimination, the court did recognizg the reciprocal effect be-
tween racially identifiable schools and housifg. The coUrt felt that while school
desegregation plans cannot be expected to undo the effects of segregated ih%'us—
ing, practices can be selected that have integrative, rather than segregof“\ggg\
tendencies. In the case of Columbus, the board repeatedly rejected more inte-
grative alternatives, although repeated complaints by the NAACP, Urban
League, and other community groups called attention to the effect of board
practices, for which there were inadequate explanations of g proper neutral
purpose, Racial isolation was therefore the result of decision# selecting school
sites, assigning faculty, drawing boundaries, and creating op'rionej\zones.

Ihe court ordered the local and State educational authorities'to begin pre-

peripg desegregation plans. On July 29, 1977, the court issued guidelines, speci-
fying"&of minority enrollment at all schools must be gg'rween 17 and 47 per
cent, XQfter rejecting earlier offerings, on October 7, 1997, the court approve:

a new plan proposed by the school board's minority, adop: d by the majority in

_order not torelinquish its control over education to the court.

clustering/and redtawing of zone boundary Vines and will likely involve busing
about 40,000 of the system's 92,000 students, The judge, for the remainder, has
deferred to the board to make most decisions, proposing only that input be
obtained from the community, parents, teachers, and students. The judge has
also required frequent, periodic, detailed reports during the planning process, to

The/(on scheduled to begin in September 1978, provides for pairing,
0

“ZEnsure good faith progress. s

‘As in the Cleveland case, the court found that the Ohio Board of
Education and Superintendent of Public Instruction shared responsibility with
the local board for the constitutional violation on the bayjs of theé State
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officials' responsibility for education @fd knowledge of what the court percéiveq
as their ‘affirmative duty and power to prevent and -eliminate segregation.” The

“State thus mugh share in the cost of desegregation. The court.is scrutinizing costs
and -has ‘warngd that the board must show the direct relation of new expenses.to
desegregatigh, in order not to mislead the,community by exaggerating the cosg of".
desegregatfon. Expenses fo megt educational rieeds that existed prior to the co
order canno} be attributed fo desegregdtion.

. On July 13 the Sixth Circuit Court of Appeals affirmed the district court's
finding that the school board had violated the Constitution but did not affirm all
-the findings as to the liability of the State. The Columbus Board of Education has
petitioned the Supreme Court for a hearing on the case. g

.
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PART ,III.‘.SJ_QNIFICANT RECENT CALIFORNIA STA‘KE ¢OURT DECISIOfy -

-
BRN

Los Angeles L RN

. Y, . , .

In Californiq, segregafion regd;dless of cause Wolates the State constitu-

tion [Art. I, § 7(a)]. "Thére is no distinction between de facte and de jure

segregation.  In handing ‘down its opinion in the TLos Angeles ~school

- desegregation case, Crawford v. Board of Etucation of the City of Los Angeles,

17 Cal. 3d 280 (1976), the California Supreme Court unanimously-reaffirmed a

position it had cbnsistently takén since 1963 (in Jackson v. Pasadena .School

District, 59 Cal. 2d 876, also unanimous), that there is no need fo defermine
wﬁetﬁf er-segrégation is the result of deliberate state aetion.

4

In Los Angeles the trial court determined that the school board had inten-
tionally and deliberately caused -segregation, although that proof was not
required. = Agcording to the California Supreme Court, a school board in
California may not impose a neighborhood school assignment policy that is
neutral on its face upon privately or publicly caused residential segregation,

" Tihe Galifornia court Bejected the de.facto-de jure distinction for four
reason$, the‘first being judicial economy. Tt takes too long to try to discerh why
schools are segregated, scrutinizing every act and failure to act of a school
board and other State officials. The second was harm to children. Racial
tsolation, regardless of cause, stigmatizes and harms children (cifing the $976 %
report of the U.S. Commisgion on Civil Rights, "Racial $olation in the Pyblic
. Schools"). The third reason concerned improper power that was, in effect,
- lanted to acts of private discrimination. If minorities have been deprived of.

thg_ opportunity: to move into certain neighborhoods by private acts of

discriminatign, a school board's adoption and retention of a rigid neighborhood
~ school policy would ‘impermissibly grant” 16 private individuals the power to
exclyde minority children from certain public schools simply by refusing to sell
ér. rzm‘ homes to their families. The fourth was the school board's plenary
authority In making short- and long-term decisions, such jas defining.
neighborhoods, - selecting school sites and sizes, a board to a farge degree
controls rcigl and ethnic attendance patterns. ‘

Plaintiffs, minority children attending school in the Los Angeles Unified
School District, filed this class action in 1963. The long trial, which began in
1968, resulted in 62 volumes of transcripts and a decision in 1970 announcing -
that the. school system was one of the most segregated in the Nation. The
Superior Court judge found that the school board contributed to th@ problem,
instead of alleviating it. The.court, in rejecting the board's claim that it could
weigh the educational value of desegregation against the financial cost, stated
that you cannot weigh away children's rights; there is an affirmative duty to
avoid discriminatory  results. However, the board must weigh the long- and
short-range educational and economic cost#and benefits of those remedies that
are constitutionally sufficient -
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‘Deference was paid by the court . to a school board, working with
community leaders “and’ affected: citizens,?to devise -an educationally sound
remedy suited to a :particular distri¢t. The school board must  adopt a
"reasonably feasible" *plan or it. can be ordered by the court to prepare. and
implement a plan to eliminate segregation and its accomp nying harm. If a’
board is intractable, the frial court may formulate and super ise a plan. As in.
the Fed&ral rule enunciated:in ‘Swann v. Chgrlotte-Mecklenburg, 402 U.S. |
(1971), the California constitution requires no fixed racial and ethnic mix in
each schoo¥, but percentages may be employed in dje'rermining if a schoql is
actually segrdgated and in devising a plan. Specific ratios may also be adopted
by’ a school bpard if it belieyes them to be ?ducoﬁonolly desirgble. . ‘The
California Supreme Court‘ added parentheticallys, o l '

By defining a segré/gcn‘ed schoc{{ in terms of the isolation of minority - |

students frbm other students we in no way imply that an integrated

educational experience benefits dhly minority stud . We concur
fully in theYollowing observation df a respected federql judge; "Al-
though the principal victims of a racially segregated &ducation are
the minority students, it is no less true that focio”y_,§€gr’eg(ﬁ'e2
schools inflict considerable harm on white students-and societ

generally." Hart v. Community School Board of Brooklyn, N.Y,.Sch.

D. #21...(Weinstein, J.). Slip opinion, p. &1, n. .15 (citations: .
. omitted). - . '
g { i 2

. 1= Devising a plan for Los Angeles has presented special problems. First, the
size and geography of the district arg formidable. The district, the second
largest in the Nation, is surrounded by“many independent suburban districts un-
affected by this court order, Second, the racial and ethnic diversity of the dis-
trict is considerable. In 1968, the students were 20 percent-Mexican-American,
22.6 percent black, 3.6 percent Oriental, 0.2 percent American Indian, arf® 54
percent Anglo. The proporﬁof{_bf minority students has increased sirﬁe then.
The California Supreme Court suggested an array of desegregation techniques— .

L

 redrawing attendance zones, pairing, clustering, magnet schools, and satellite

e

zoning--but indicated that:

4 ” ' o .
% so long as a local school Yoard initiates and implements reasonably s
feasible steps to glleviate school segregation in its district, and so
. long as such steps¥roduce meaningfil progress in the alleviation™ of
such segregation, dnd its harmful consequences, we do not believe
the judiciary should intervend in the desegregation process. Under
such circumstance a court fh} should not step in even if it believes
that alternative désegregationh techniqyes may produce mere rapid
desegregcn:ion in the school district. Sli?s opinton, p. 46. .

©  At-first the board i terpreted the Sf%}e Supteme Court's deference too
broadly and submitted a plan that was clearTy unconstitutional, which was re-

jected by Superior Court Judgé Paul Egly, July 6, 19717. The board had

previously spurned a plan submitted by the br adly based community group, the
Citizens' Advisory Committee on Studegt Integration. 4 .

el
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February 7, l978 Judge Egly ollowed a new plan to be lmplemem‘ed over a
2-year period, wn‘houf approving the plon It prov1des “for strictly. woluntary
programs for grades kindergarten to three and nine to twelve and some manda-

- tory reassignment.when magnet schools do not desegregate ogequcn‘ely for
grades four to eight.  Tentatively, schools 1hm‘ are 70 percent-or moré Anglo or
%orn‘y are. deflned as "segrego'red "ooa ) . ~

In Jonuory 1978, ‘parents were surveyed as. fo/‘thelr preferences omong a
listing of. possible rfnognef currlculo to help the district decide what to ‘offer.
Chunges may be made in fhe n affer receipt of recommendations from ex-
perts appointed by the court. he judge will review the extent to which the

plan meets consm‘uhonol reqmremen’r& » ¢
San Dlego ) S ‘ L \/ '

é
This action 'ro desegreg te 'rheSon Dxego School DIST\YZT was filed in 1967.
At last count, there were 12],000 students in the district, |4.5 percent black,:14 -
percent HlSponlc, 5.2- Asidn - American, 0.2 percent AIoskon/lndlﬂn, and 66
percent Anglo. Unlike many other sphool “desagregation suits, the defendants
did not concede that the schools were in fact segregated. Besides receiving -
testimeny, in the course of the trial, the judge with counsel, Vsited schools
unannounced and- determined Qhof facilities in minority lsglofed schools were
*better than in majority schools, reflecting greater expendlfuges. Twenty-three
fwools were found te be segregqted, however. Thdt was sufficient to dedide
fhe li blln‘y issue in Collfornlog%@orlin v. Bd. of Ed., Cal. Super._ (March 9,

e . ! . - ) ¢
. 1977 M -

“sln dlscussmg remedy,- Superior Court Judge lkouis M. Welsh noted that-the
'Crawford ruling (see p. 49 ) requires reasonable, feasible steps toward
integration (defined as "harmorious interaction among races' ile eliminating
the harmful effects of segrégation. - Factors that may- be' cons'fvﬁ\’(ced are costs;
the effect on-children, the risk of resegregation by.withdrawal of xchildren, and /‘

- = the need for quality mfegrofed education. The degree of court lnvolvemem‘ in
framing the remedy depends on the district's commitment to desegregation and @
the progress that results’from the district's progrim. While theparties.differ in }
their evaluation of- the districtls commitment{ the court chafacterized the
school board from 1965 to-dat& GZ not "recalcitrant or intractable,". id. at p. 17,

only "silent" and "evasive," id. atf p. 8, when faced with’ proddmg from citigen
committees and the Stdte Boord Educcmon ’ ,
N .

Judge Welsh found the 5|gndls confllcfmg that 'had emanated fro Sto e .
and Federal courts ghd from political leaders. He noted that regorts pr \
Y by the black edycdafor d to helf the dlstglcf proceed foward desegregoho '
were ignored, not even presented to the s¢hool boarg. The Superintenden
seemed determined not to act until ordered by a‘court.” Moreover, Max
Rafferty, while State Superintendent, said the State lacked aythority to enforce
-deségregation. Judge Welsh found State law unclear until the Crawford decisio®
was_handed down in June 1976. Nevertheless, the San Diego. guper ntendent

N A
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. are greater than Federal rights
-"right.  Arguing that there

v

of’rer that date claimed there was no duty to desegrego're because segregation
was not intentional, despite the explicit holdmg in Crowford that no showmg of

. intent was required.

On the other hand, Judge Welsh found many people in the San” Diego
system to be ahead of the Superintendent. Magnet schools" and transfer .
proddfams have had some success. While figures from 1966-76- showed more
children in racially "imbalanced" schools (50-90 percent mmorl'ry) fewer were
in "isolated" schools (90-100 percent minority). The judge was, therefore,

‘willing to give the district more time to demonstrate its corhimitment. He was -

also. concerned that bilingual programs required by State and Federal law
require concentration of Hispanic children for effectiveness and economy and
create "a conflict of commitments," id. at p. ‘15, as. the Office for Civil Rights
of HEW has required dispersing minority 'reachers, diluting the 'bilingual

‘teaching staff. The judge gave weight to negative findings of social scientists,

such as Nancy St. John and Hérold Gerard and Norman Mlller, about busing. He

‘was also impressed with testimony that childrd¥ now receiving 'rhe benefl'r of

Federal compensatory educo'non funds will lose 'rhem, if dlspersed

In further support of a limited remew dge osQUmed fnrs'r 'rho'r,
metropolitan segregation is due to private ures,h preferences, and
prejudices--not t6 yovernmeryal policies; and, “§econd thdt parents have a
"right" to educate children.as"they choose, Wthh he’'said isa "due process right"
to attend a neighborhood schoolf He reasoned that states can give rights that

if there is no comflict with another Federal
As a Federal "due process right" to attend
nenghborhood schools unless there is intentional segrego'ﬂon in-violation of the
Federal "Gonstitution, the judge attempted to work his way -around, ‘the

California Supreme Court's ruling in Crawford thdt the California constitution
requires desegregdtion, regordless of cause. He argued that there is no showing

that the school board violated Federdl rights (since segrego'rmn was not.
intentional), and it is therefore probobly impermissible to hdve extensive
mandatory busing, although with ‘community suppor, there cah be limited
monda'rdryuoﬁ'qs"n‘q\m\enfs i o

-~

IThis is a result of\fundirrg only 50 percent of need, so that schools. with high |
‘concentrations of poor children are given priority; however, no district as. a
whole loses f0nds. : -

-2 '

F'y
This is an argument rejected by State énd Federal courts on numerous
occasions. * Judge Welsh cited dicta--statements made in the course of JUdlClGl
. opiniéns that are not critical fo the court's ruling--and mmorl'ry opinions of the
Supreme Cgurt. '

3In the Judgmen'r of the authorsj to require community support to vimdicate min-
orfty rights is to subject individual rights to the will of the majority, contrary
to the purpose of the |4th omendmen'r as interpreted by 'rhe Supreme Court.

L2
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In encouraging 'reasonably feasible" steps* to dgeegregofe, the judge
focused on the need for preparing staff, parents, and students, and the need to
ensure ‘that. minority students continue to get compensatory education and
bilingual programs. While many people might question his interpretation of the’
law, few would cavil with his staternent that mere mixing of children can be
hormful to minority children, or with hid conclusnon that ‘there must be chapges
in teaching methods so as nof to doom minority chNdgen to follure in the name
of equoln‘y R 3

. . o .
A limited magnet school plan was lmplemem‘ed in I977 78. In two schoolsw‘
“there are bilingual "schools within schools" prowdmg G“ day instruction in’
Spanish for grades kindergarten to two, and half-day in the upper elementary

" grades. In 1'978-79 there will-be a few magnet high schools and a continuation
of similar limited steps "to.integrate, not just desegregate." " Judge Welsh
concluded his opinion: "A whole-hearted. effort under enthusiastic leadership

can accomplish \This and set an example for the nation."
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APPENDIX HOW TO FIND ) A COUF(T DEClSION ‘ 4

Anyone who works in a porhculor district ‘or who wushes to do reseorch on

. desegregohon. should not be hesitant, to go to the text of .a district\ court
detision. It ‘is USUaIIy written in stro{ghfforword nonlegal language. ))uch is
' neceSSGrrly lost in cm‘empts such as this “one, to' summarijze in three or s6 pages.
an’ opinion f perhaps }50 pages.or more. Judges in school desegregation cases
‘are” usuolly sensitive M the need to make their gctions comprehensible to the
local” communn‘y Local newspapers, however idre faced with the difficult.task
of summarizing or excerphng the essentials ¢f long opmlons <
Legal cn'rcmons hove been n‘\CIuded in this'booklef not .as esoteric signs of
the lawyer's cult but to did in the location of a decnsnon Any small lawlibrary
Wl|| include -volumes of Federal decisions. ' ;

A district court cn‘cmon will look somefhmg like this:

367 F Supp. 179 (D Neb. I973)

~

-

- It ‘means fhe casé -can be found in volume .367 of the Federal Supplemem‘ at poge
179. . Coua(t of oppeols citations look like:

L

521 F.2d 530 (8th Cir. 1975).

This means 1he decnsron oppeors in volume 521 of the Federal Reporfer s?ond
series; at’ poge 530 : o

There are Hf%ee dlfferem‘ edmons of - United Stofes Supreme Courf
decisions, which shghﬂy complicates citations. For example, 423 U.S. 946
11975) refers to Hffe official United States Reports. However, these ar&slow to

" be published, sLo’mony law libraries carry the West Pdblishing Componys edition,
which are listed; fér ‘example, as 97 S.Ct. 2905 (1977), meaning volume 97 of
- West's Supreme -Couyrt Reporter at page 2905. A third version is that of the.
Lawyers' Cooperative Publishing Cornpany, which will look like: 10 L.Ed. 2d 338
- (1963), meaning volume 10, page 338, of “the Lawyers'¢Cooperative Edition,
second series. |mportant Supreme Court decisions are published in full a few
.days dfter they, are handed down in United Statés Law Week, ‘a publication of
the Bureou of National Affcnrs Tyese citations might look Ilke:

¢ 46US.LW. 3196 (Oct. '4‘,\?;). _— |
If you have a citation for o};e edition, byt the i rary carries another, seek\"

‘ \ . S .2
! ( '

_ help.
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